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P.  483.   The  letters  in  the  marginal  note  to  be  altered  according  to  the  not* 
of  the  same  caje  in  the  Infcx.  °  w 


CASES 


AftGUED   AND   DECIDED 
AT 

NISI    PRIUS 

in  K.B. 

At  the  Sittings  after  Mkhaebnas  Term, 
54  Gkoege  III. 


SITTINGS  AFTER  TERM  AT  GUILDHALL. 


Bosanquet  and  Others  v.  Dudman.  is  14. 

< i ' 

'J'HIS  was  an  action  by  the  plaintiffs  as  indorsees  men  a 

of  a  bill  of  exchange,  drawn  and  indorsed  by  *»»*«'•  *««?• 
Rains,  and  accepted  by  the  defendant.  the  cash  ha- 

line*  in  his 

Clarkson  andCo.,  who  kept  a  banking  account  with  fcS^Sj^t^ 
the  plaintiffs,  bankers  in  London*  had  deposited  the  securities  for 
bill  with  the  latter  as  a  collateral  security,  but  were  ****** 
the  holders  of  the  bill  on  the  5th  of  February  1 8 1 2, 
when  it  became  due;  at  that  time  the  plaintiffs 
had  accepted  bills  to  a  much  larger  amount  than 
the  cash  balance,  in  favour  of  Clarkson  and  Co.* 
but  held  collateral  securities  to   a  considerable 
amount.     The  bill  in  question,   when  due,   was 
dishonoured  and  returned  to  Clarkson  and  Co., 

vol.  1.  b  who 


V. 
&UDMAK. 


*  CASES  AT  NISI  PRIUS, 

1814*  who  remitted  it  to  the  plaintiffs,  requesting  them 
Bosanquet  to  k°^  it  and  to  place  it  to  their  account  when 
and  Othert  paid,  but  no  credit  was  given  to  Clarkson  and  Co. 
by  the  plaintiffs  on  account  of  the  bill.  The  plain- 
tiffs held  the  bill  from  February  1812  till  February 
18 13.  Clarkson  and  Co.  then  became  bankrupts, 
and  no  application  was  made  to  the  defendant  to 
pay  the  bill  till  July  1814. 

Scarlett  for  the  defendant  cross-examined  as  to 
the  amount  of  the  plaintiffs'  acceptances  on  the 
account  of  Clarkson  and  Co.,  compared  with  the 
cash  balance  and  collateral  securities  in  their 
hands. 

But  Lord  Ellbnborough  said,  that  he  should 
hold  that,  whenever  the  acceptances  exceeded  the 
cash  balance,  the  plaintiffs  held  all  the  collateral 
bills  for  value. 


And  he  may  It  was  then  contended,  that  the  plaintiffs  did 
^tZ^i  not  hoId  the  bill  as  a  security,  but  merely  as  the 
an  accommo-    agents  of  Clarkson  and  Co. ;  and  it  was  proposed 

JSt^ibS2C"  to  Prove  ***  whilst  the  tm  was  in  the  hands  of 
him  as  a  coiia-  Clarkson  and  Co.  they  knowing  that  it  was  a  mere 

terai«ecunty     accommodation  bill  as  between  Rains  and  Dud- 

beforeitbe- 

came  due),  man,  after  the  dishonour  requested  Rains  to  take 
it  up,  tod  afterwards  bought  a  ship  from  Rains, 
in  part  payment  for  which  the  bill  was  to  haye  been 
delivered  up,  instead  of  which  it  was  afterwards 
re-delivered  to  the  defendants. 


although  the 
party  who  de- 
posited the 
bill  had  it  in 
his  hands  when 
it  became  due, 
and  has  re- 
ceived satisfaction  from  the  drawer. 


But 
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But  Lord  Ellenbohough  was  of  opinion,  that      1814*. 
when  the  bill  was  returned  to  the  plantifls  they  Vqsan 
recurred  to  their  former  rights  and  that  the  right    and  Others 
to  sue  upon  the  bill  could  only  be  extinguished  by    D  ^Aw 
a  payment  by  the  acceptor. 

Verdict  for  the  plaintiff. 

Scarlett  and  Wray,  for  the  defendant. 

[Attornies,  Karslake  and  Holt."} 


Preston  v.  Butcher. 

rfHIS  was  an  action  against  the  defendant,  a  wine 
merchant  and  distiller,  for  refusing  to  retain 
the  plaintiff  in  his  service,  in  breach  of  his  agree- 
ment* 

The  1  st  count  of  the  declaration  stated,  that  in 
consideration  that  the  plaintiff  at  the  special  in- 
stance and  request  of  the  defendant,  had  agreed 
to  enter  into  his  service  for  the  sum  of  250/.  per 
annum,  #c.,  the  defendant  undertook,  &c. 

Hie  2d  count  stated,  that  the  defendant  under- 
took to  pay  a  certain  salary,  to  wit,  the  salary  of 
2$oL  per  annum. 


A  contract  for 
a  yearly  sow 
vice  at  a  spe- 
cific salary 
must  be  proved 
as  alleged,  al- 
though both 
the  time  and 
sum  are  averred 
under  a  vide- 
licet 


b  a 


The 
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1814.  The  3d  count  was  similar  to  the  2d,  except  that 

Preston     **  omitted  the  videlicet. 
»: 

Butcher.  The  p]aintiff  had  t,een  for  many years  in  the  ser- 
vice of  Mr.  De  Franca,  a  wine  merchant  in  London, 
latterly  at  a  salary  of  200/.  per  annum,  and  in  con- 
sequence of  the  flatterihg  prospect  held  out  to  him 
by  the  defendant,  had  quitted  Mr.  De  Franca  and 
had  entered  into  the  defendant's  service  in  Sitffblk. 
It  was  understood  between  the  parties  that  the 
plaintiff  was  to  be  a  gainer  by  the  exchange  ;  that 
he  was  to  have  the  use  of  a  house  and  garden,  but 
there  was  no  proof  of  an  express  agreement  for 
any  specific  salary  or  time  of  service. 

Brougham  for  the  defendant  contended,  that 
the  plaintiff  must  be  nonsuited,  since  there  Was  no 
proof  of  an  agreement  for  the  specific  salary  men- 
tioned in  the  1st  and  3d  counts,  and  that  though 
the  precise  sum  in  the  2d  count  was  laid  ufider 
a  videlicet,  the  introduction  of  the  videlicet  would 
not  relieve  the  plaintiff  from  proving  the  contract 
as  stated. 

for  the  plaintiff  it  was  contended,  that  the  words 
certain  salary,  as  used  in  the  2d  count,  did  not 
mean  an  ascertained  salary,  and  that  the  word  cer- 
tain did  not  in  common  acceptation  import  a  de- 
finite object  or  sum ;  that  if  the  words,  certain 
salary  meant  an  ascertained  salary,  the  subsequent 
words  would  be  superfluous,  that  the  whole  effect 

of 
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of  the  words  was  the  same  as  if  it  had  stood  thus,  1814. 

"  for  a  certain  salary,"  and  that  there  was  evi-  pRE£TON  ' 

dence  for  the  jury  that  some  salary  was  agreed  for,  v. 

though  the  sum  was  not  ascertained.  Butcher. 

Lord  Ellenborough  was  of  opinion,  that  the 
special  counts  were  defective,  both  because  they 
alleged  that  a  specific  salary  was  agreed  upon j  and 
also  because  they  stated  that  the  contract  was  for 
an  annual  service. 

It  appeared  that  the  plaintiff  had  remained  in 
the  defendant's  service  for  three  weeks,  but  the 
declaration  contained  no  count  for  work  and 
labour. 

It  was  then  contended,  that  the  plaintiff  was 
entitled  to  recover  for  the  expences  incurred  by 
removing  into  Sifffblk,  for  the  purpose  of  entering 
into  the  defendant's  service,  as  for  money  paid  to 
the  use  of  the  defendant ;  but  ultimately  the  case 
was  referred  to  arbitration. 

The  Attorney  General  and  Scarlett,  for  the 
plaintiff. 

Brougham  and  Jones*  for  the  defendant. 

[Attornies,  A,  Clarke  and  Kcanrf  ] 


B 


CASfiS  AT  NISI  PRIUS, 


1$U. 


Goods  having 
been  detained 
by  a  foreign 
power  are 
afterwards  re- 
stored*-at 
between  the 
assurer  and 
the  assured  — 
a  yielding  up 
of  the  goods 
quasi  inintegro 
is  to  be  con- 
sidered as  a 
restoration, 
not  withstand- ' 
ing  some  spo- 
liation during 
the  detention. 


Jordaine  v.  Cornwall  and  Others. 

'J'HE  defendants  effected  an  insurance  with  the 
plaintiff,  an  underwriter,  on  goods  consigned 
to  Russia.  The  vessel,  upon  her  arrival  in  Russia, 
having  been  detained  by  order  of  the  Russian 
government,  the  plaintiff  paid  the  amount  of  his 
subscription  upon  an  undertaking  by  the  defend-, 
ants,  that  if  the  property  should  be  restored,  the 
plaintiff  should  be  placed  in  the  same  situation. 
There  was  no  abandonment.  The  declaration 
averred,  that  the  property  had  been  restored,  but 
that  the  defendants  had  refused  to  place  the  plain- 
tiff in  the  same  situation. 

The  cause  was  ultimately  referred  to  arbitration, 
but  a  doubt  having  previously  arisen  what  should 
be  considered  to  be  a  restoration  of  the  goods, 


Lord  Ellenborouoh  held,  that  if,  whilst  the 
goods  were  in  the  possession  of  the  Russian  govern- 
ment, they  were  guilty  of  a  spoliation,  yet  a  sub- 
sequent yielding  up  of  the  goods  quasi  in  integro 
was  to  be  considered  for  the  purpose  of  this  action 
as  a  restoration. 


[Attonks,  Kaje  &  Co.  and  Dtntutti  &  Co.] 
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De  la  Torre  v.  Barclay  and  Salkeld.  ltu. 

v r— 


THH1S  was  an  action  by  the  plaintiff  as  the  indorsee  A  qualified 

of  two  foreign  bills  of  exchange,  against  the  !^^b0by  * 
defendants  as  the  drawers.    Plea,  the  general  issue  relies  on  an 
and  the  statute  of  limitations.  ejection, 

**  which  would 

at  any  time 

To  take  the  case  out  of  the  statute,  the  plaintiff  ^  been  * 

.,  ..  i_-  1  j  1        good  defence 

gave  in  evidence  a  conversation  which  passed  be-  to  the  action, 
tween  the  defendant  and  Mr.  Wadeson  within  six  doc»  ««*  *»*« 
years  before  the  action  brought,  in  which  the  Astute  of 
defendant  said,  "  If  you  had  presented  the  protest  limitations. 
u  the  same  as  the  rest,  it  would  have  been  paid.  £jJ2£^^ 
"  I  had  then  funds  in  the  acceptor's  hands."  holder  and  the 

acceptor  of  a 
bill(dit- 

Lord  Ellenborough  was  of  opinion,  that  as  this  honoured  for 
was  a  qualified  admission,  in  which  the  defendant  ^"^Iment^ 
resisted  payment  on  an  objection  which  would  have  ceptor  shall" 
exempted  him  from  payment,  the  law  would  not,  w t0  ^ 

»        1         •  •       *  holder  the 

under  the  circumstances  imply  a  new  promise.         amount  of  the 

bilk  and  no 

But  on  further  inquiry,  it  turned  out  that  the  Slar^efShe 
defendants1  objection  did  not  relate  to  the  want  of  drawer,  ai- 
protest  upon  the  first  dishonour  of  the  bill,  but  to  ^^"^ 
the  want  of  protest  on  the  bill's  being  refused  pay-  being  then  a 
ment  on  a  subsequent  presentment  at  the  defend-  ^^^^^ 
ants'  request  1&JJL. 

b  4  Upon 
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1814. 

y 

De  la 

Torre 

v. 

Barclay 

and 
Salkeld. 


Upon  this  explanation,  Lord  Ellenboeough  was 
of  opinion  that  the  answer  amounted  to  an  ad- 
mission of  liability,  since  a  second  protest  was 
perfectly  gratuitous  and  unnecessary. 

It  afterwards  appeared,  that  in  1803  Barclay 
and  Salkeld  became  bankrupts,  and  that  an  agree- 
ment was  entered  into  between  the  plaintiff  the 
assignees  of  Barclay  and  Co.,  and  O'Brien  the 
acceptor,  which  recited  the  drawing  of  the  bill, 
the  acceptance,  that  the  plaintiff  had  become  the 
holder  for  value,  and  that  it  would  probably  be 
sent  back  for  non-payment ;  and  by  which  O'Brien 
agreed  with  the  assignees  and  with  the  plaintiff  to 
pay  the  amount  of  the  bill,  provided  he  should  not 
be  called  upon  to  pay  more. 

The  Attorney  General,  for  the  plaintiff,  con- 
tended, that  though  such  an  agreement  entered 
into  without  the  knowledge  of  the  drawer,  would 
discharge  him,  yet  that  in  this  case,  since  the 
assignees  were  parties,  it  amounted  to  nothing  more 
than  an  agreement  to  resort  to  the  acceptor  in  the 
first  instance,  but  not  to  discharge  the  drawer- 
Bat  Lord  Ellenborough  was  of  opinion,  that 
this  new  agreement,  by  which  the  condition  of  the 
acceptor  was  varied,  amounted  to  a  waiver  of  the 
right  of  action  against  the  defendants,  who  were 
represented  by  their  assignees ;  —  and  the  plaintiff 
was 

Noosvited. 

[Attoraies,  Wiltshire  &  Co.  and  Bourdillon.] 
1 
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Wymerv.  Page.  1814-. 

v. 


'J'HIS  was  an  action  for  not  accepting  a  convey-  An  attorney 
ance  on  a  title  which  the  plaintiff  in  his  decla-  ™y  **  *P" 
ration  alleged,  and  the  defendant  in  his  plea  denied,  the  purpose 
to  be  marketable.  of  suffering  a 

recovery  of 

The  case  came  on  upon  admissions,  from  which  lands,  as  of 
it  appeared  that  the  estate  in  question  was  copy,  common  right, 
hold,  and  that  it  was  the  custom  of  the  manor  to  be  an  express 
admit  upon  a  surrender  of  copyhold  premises  for  custom  to  the 
the  purpose  of  suffering  a  recovery.     The  only  ccmtiary# 
question  was,  whether  a  party  could  appoint  an 
attorney  for  the  purpose  of  suffering  a  recovery. 
It  was  stated*  that  there  was  np  express  custom  to 
that  effect. 

Lord  Ellenborough  was  of  opinion,  that  such 
an  appointment  might  be  ma4e  by  the  common 
law  as  of  common  right,  unless  there  was  an  ex- 
press cystom  to  the  cpuftajy,     (t  ,t  ••    , .     , 

Abbott  contended,  that  in  inferior  courts  it  was 
not  of  course'  to  appoint  an  attorpey.  ' 

Lord  EixENicmoufcH.  —  I  think  the  point  too 
plain  to  be  reserved,  the  Court  would  think  I  heaped 
cases  upon  them. 

Leave,  however,  was  given  to  move  if  he  tbpught    : 
the  point  arguable. 

Scarlett,  for  the  plaintiff. 
Abbot,  for  the  defendant 

[Attoroies,  Amtict  and  Barhcr.\ 
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ARGUED  AND  DECIDED 
AT 

NISI   PRIUS 

in  K-B. 

At  the  Sittings  after  Easter  Term, 
SB  George  III. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


1815.  Gaunt  t\  Hill. 


*™jj*™  ASSUMPSIT  for  non-payment  of  70/.  in  consi- 

^^noety  deration  of  forbearance.  The  defendant's  bro- 

of  the  debt  of  ther  being  indebted  to  the  plaintiff  in  the  sum  of 

credits  will C  140L,  suffered  judgment  to  go  by  default    After 

at  a  specified  which  the  defendant  wrote  to  the  plaintiff  the  fol- 

i^jX  lowing  letter- 

proposal  and 

diicha,Sethe  "  Sir 

debtor,  b  not  ou* 

binding  unie«  "  That  it  may  not  be  said  that  I  have  made  no 

S^Tto  Ae  "  effort  to  ^  my  brother  fr0™  prison  j  I  wish  to 

terms  in  writ-  ",  know  if  you  will  give  him  a  full  discharge  if  I  will 

"*•  "  pay  one  moiety  of  his  debt.    I  have  specified 

11  what 
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"  what  I  will  pay  and  no  more ;  if  you  will  accept      1615. 
«  this,  call  upon  me  to-morrow  morning/9  Gaunt 

v. 
This  letter  was  not  dated,  but  the  post  mark  **"*• 
upon  it  bore  date  the  28th  of  March.  In  order 
to  shew  that  the  plaintiff  had  acceded  to  this  offer, 
he  read  a  letter  sent  by  him  to  the  defendant  on 
the  4th  of  April,  in  which,  after  remonstrating 
with  the  defendant  for  not  paying  one  moiety  ac- 
cording to  his  offer,  he  says,  "  I  have  taken  an 
"  opinion  on  your  letter,  and  am  informed  that  I 
"  can  recover  upon  it  against  you,  therefore  I 
"  shall  not  proceed  against  your  brother." 

Lord  Ellenborough  was  of  opinion  that  the 
defendant's  letter  was  a  mere  proposition  to  pay  a 
moiety,  reserving  a  power  to  do  any  thing  or 
nothing  as  he  pleased  the  next  day,  and  that  at  all 
events  it  would  be  necessary  to  shew,  that  the 
plaintiff  had  acceded  to  the  proposal  in  writing. 

Plaintiff  nonsuited. 
Javis  for  the  plaintiff. 
Abbott  for  the  defendant 

[Attornicf,  Gaunt  i&d  Tajkr*] 
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IhmAn  v.  Stamp* 


An  agreement 
to  occupy 
lodgings  at  a 
yearly  rent, 
payable  in    - 
quarterly  por- 
tions, (the  oc- 
cupation to 
commence  on 
a  future  day,) 
is  an  agree- 
ment relating 
to  an  interest 
in  land,  within 
the  meaning  of 
the  fourth 
section  of  the 
statute  of 
frauds. 


ASSUMPSIT  for  not  occupying  the  plaintiff's 
lodgings  pursuant  to  the  defendant's  under* 
taking.  For  the  plaintiff  it  appeared  in  evidence, 
that  the  defendant  had  verbally  agreed  to  take 
apartments  in  his  house,  to  be  entered  upon  at 
Christmas,  at  the  annual  rent  of  16I.  to  be  paid 
quarterly,  and  that  upon  the  strength  of  this 
agreement,  the  plaintiff  had  taken  down  the 
advertisement  of  lodgings  from  his  window.  On 
the  24th  of  December,  the  day  before  he  was  to 
have  taken  possession  of  the  lodgings,  the  defend- 
ant announced  to  the  plaintiff  his  determination  to 
recede  from  his  bargain. 

Lprd  EnjENBOBrOmyH  was  of  opinion  that  this 
Was  a  contract  for  an  interest  in  land,  within  the 
meaning  of  the  fourth  section  of  the  statute  of 
frauds,  and  therefore  that  the  agreement  was  void, 
but  held  that  it  would  have  been'  otherwise,  if  the 
defendant  had  entered  upon  the  premises,  since 
that  would  have  been  a  part-execution  o£  the 
contract 

Jervis  for  the  plaintiff  contended,  that  the  taking 
down  the  advertisement  at  the  defendant's  request 
was  a  part  execution. 


But 


AFTER  EASTER  TERM,  $5  GEORGE  III.  \t 

But  Lord  Ellenborough  was  of  opinio*),  that  1*15. 
since  this  was  done  before  the  time  had  arrived  for  in1Jan 
taking  possession,  it  made  no  difference.  v. 

Stamp. 

Jeruis  and  Lowes  for  the  plaintiff. 
Reader,  for  the  defendant. 

[Attomie*,  Toulmht  and  Bromltj.'] 

Russel  v.  Headington. 

^TRIT  °f  ^quiry  after  judgment  by  default  in  0*  Whether 
an  action  brought  for  non-performance  of  an  ^kj^/1" 

award*  assignment  of 

an  interest  to 
A.  B.  will 

The  award  directed  that  the  defendant  should  warrant  an 
assign  according  to  law,  (a  certain  interest  sped*  JlbJT*11*  to 
fed)  to  one  Duncan  upon  request  anon,  admi- 

nistrators, and 

It  appeared  in  evidence  that  the  assignment  aMlg°l 
tendered  to  the  defendant,  and  which  he  was  re* 
quired  to  execute,  was  an  assignment  to  Duncan, 
his  executors,  administrators,  and  assigns. 

Gurney  for  the  defendant  objected,  that  the 
assignment  tendered  was  larger  in  its  terms  than 
that  which  was  specified  in  the  award,  since  it  was 
not  confined  to  Duncan  only,  but  extended  to  his 
executors,  administrators,  and  assigns. 

Park 
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RUSSEL 

Heading- 
ton. 


Park  for  the  plaintiff  contended,  that  the  words 
"  according  to  law/'  virtually  included  his  execu- 
tors, administrators,  and  assigns. 

But  Lord  Ellenborough  was  of  opinion,  that 
a  personal  assignment  to  Duncan  himself  might  be 
meant,  and  said  he  would  save  the  point. 

But  subsequently  upon  his  Lordship's  recom- 
mendation, in  order  to  save  future  expence,  the 
damages  were  assessed  at  10/.  by  consent. 

Park  for  the  plaintiff. 

Gurney  for  the  defendant 


A  vessel  not 
actually  built 
fa  Russia,  but 
repaired  there 
at  an  expence 


Redhead  and  Another  v.  Catoiu 

^CTION  of  assumpsit  upon  a  guarantee  by  the 
defendant. 

The  defendant  was  the  English  agent  of  Nissen 
thirds  of  the     and  Co.  Russian  merchants  resident  at  Bigot. 

whole  value,  is 

not  of  the  built 

of  Russia,  under  the  navigation  act,  although  she  is  so  considered  by  the  laws  of  Russia. 

— An  agent  in  this  country  for  merchants  die  tellers  of  goods  in  Russia,  who  guarantees 

«  that  the  shipment  shall  be  in  conformity  with  the  revenue  laws  of  Great  Britain,  so 

«  that  no  impediment  shall  arise  upon  the  importation  thereof,  or  that  in  default,  the  con- 

M  sequence  shall  rest  with  the  sellers,"  makes  himself  personally  responsible  to  the  buyer. 

In  a  declaration  upon  such  a  guarantee  against  the  agent,  it  is  unnecessary  to  allege 
any  application  for  indemnity  to  the  principals. 

An  impediment  arising  from  non-compliance  with  the  navigation  act,  is  an  impedi- 
ment within  the  terms  of  the  guarantee. 

Such  a  guarantee  is  not  within  the  statute  of  frauds,  if  the  terms  of  the  agreement  can 
be  collected  from  the  written  correspondence  between  the  parties. 

4  The 
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The  plaintiffs,  through  the  medium  and  at  the      1*15. 
instance  of  the  defendant,  gave  Nissen  and  Co.  an     Redjikad  4 
order  to  send  them  a  large,  quantity  of  hemp,  and  and  Another 
other  articles  of  Russian  produce,  for  which  they     q^^ 
were  to  be  paid  by  bills  upon  Hurry  and  Co. 
bankers  in  London. 

Upon  the  arrival  of  the  vessel  on  board  of  which 
the  goods  were  sent,  she  was  not  suffered  to  unload, 
since  it  had  been  discovered  that  she  was  not  a 
Russian  built  ship,  but  had  been  built  ift  Holstein, 
and  subsequently  repaired  in  a  Russian  port,  and 
therefore  the  sending  such  a  ship  with  Russian 
produce  was  in  violation  of  the  navigation  act. 
The  plaintiffs,  upon  learning  that  the  vessel  had 
been  built  in  Holstein,  directed  Hurry  and  Co. 
not  to  accept  the  bills. 

Upon  the  13th  of  October  18 13,  Cator  wrote  to 
the  plaintiffs,  proposing  a  guarantee  on  the  behalf 
of  Nissen  and  Co.,  on  condition  that  the  plaintiffs 
would  instruct  Hurry  and  Co.  to  honour  the  bills 
of  Nissen  and  Co.  This  was  rejected  by  the  plain- 
tiffs  in  their  answer  of  the  27th  of  October,  in  which 
they  said  they  could  not  accede  to  the  proposal  of 
the  defendant,  or  make  any  other.  On  the  2d  of 
November  the  defendant  wrote  the  letter  which 
was  relied  upon  by  the  plaintiffs  in  support  of  their 
action. 

u  Gentlemen,    * 

"  On  the  behalf  of  Nissen  and  Co.  of  Riga, 
u  I  hereby  guarantee  that  the  shipment  ofhemp  in 

"  the 
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1815.       "  the  Carolina,  will  be  found  to  be  in  conformity 

^  «    l_        "  with  the  revenue  laws  of  Great  Britain,  so  that 

and  Another  "  no  impediment  shall  arise  upon  the  importation 

*         "  thereof,  or  that  on  default  thereof,  the  conse- 

u  qdence  shall  rest  with  Nissen  and  Co. 

"  William  Cator." 

It  appeared  that  the  unloading  of  the  vessel  had 
beset!  stopped,  hi  consequence  of  her  being  Holstein 
built  and  Hot  Russian,  and  that  the  plaintiffs  in 
consequence  had  been  put  to  considerable  expence. 

Scatktt,  for  the  defendant,  at  first  contended, 
that  itt  order  to  constitute  the  vessel  a  Russian 
vessel,  so  as  to  satisfy  the  navigation  adt,  it  was 
not  necessary  that  she  should  hav6  bden  originally 
built  in  Russia,  but  that  she  might  bg  so  considered, 
though  she  had  only  been  repaired  there,  and  that 
the  test  td  ascertain  this  was  the  amount  of  the 
expence  of  impairing;  for  by  the  liw  of  Russia,  if 
the  Impairs  of  a  foreign  vessel  in  a  Russian  port 
amounted  to  two-thirds  of  the  whole  value,  she 
was  considered  to  be  a  Rusiian  built  vessel. 

But  Lord  Ellenborough  was  of  opinion,  that 
a  vessel  merely  repaired,  and  not  built  in  Russia, 
could  not  be  considered  as  a  Russian  vessel* 

Scarlett  then  contended,  that  no  count  in  the 
declaration,  was  applicable  to  the  present  case, 
since  there  was  none  which  alleged  an  application 

by 
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by  the  plaintiffs  to  ^is^^C^ 

by  them  for  the  injury  sustained.  RttmiLb ' 

and  Aaether 

That  the  defendant  had  engaged  fo*  Nissan  and   ,  q^J^ 
Co.  and  not  for  himself,  and  therefore  that  he  could 
not  be  personally  liable,  except  on  the  refusal  of 
Nissen  and  Co.  which  had  not  been  alleged. 

Lord  Ellenborough.  —  I  think  the  guarantee 
is  personally  binding  upon  the  defendant,  since 
Nissen  and  Co*  were  liable  to  answer  for  their 
neglect  in  sending  the  goods  in  an  improper  ship 
without  any  guarantee,  there  being  an  implied  un- 
dertaking on  the  part  of  every  person  who  sells 
goods  to  -another,  to  send  them  by  a  proper  con- 
veyance ;  his  Lordship,  however,  saved  the  point 
for  the  future  consideration  of  the  Court. 

Scarlett  further  contended,  that  the  undertaking 
in  question  was  not  sufficient  to  satisfy  the  statute 
of  frauds  upon  the  authority  of  Wain  v.  Warlters, 
5  East*  and  also  that  the  impediment  did  not  arise 
from  want  of  conformity  with  any  revenue  laxv> 
since  the  navigation  act  under  which  the  stoppage 
had  taken  place  was  not  a  revenue  Jaw. 

With  respect  to  the  first  point,  Lord  Ellsnbo*- 
bough  was  of  opinion  that  the  case  did  not  fell 
within  the  scope  of  the  decision  in  Wain  v.  Wartiers, 
and  as  to  the  latter,  that  though  die  navigation 
act  could  not  in  strictness  be  considered  as  a 
revenue  law,  yet  that  the  latter  words,  "  so  that  no 

vol,  1.  c  "  impfc* 
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^    m*'      "  unpediment,  be"  extended  the  guarantee  to 
Rwwud    *ke  present  case. 

and  Aether 

*••  Verdict  for  the  plaintiffs,  subject  to  the  opinion 

of  the  Court,  on  the  construction  and  operation 
of  the  guarantee. 

Garrow  A.  G.  for  the  plaintiff. 

Scarlett  for  the  defendant. 


Scarlett  in  the  ensuing  Trinity  term,  moved  for 
a  rule  to  shew  cause  why  the  verdict  for  the  plain* 
tiff  should  not  be  set  aside,  and  a  nonsuit  entered 
or  the  judgment  arrested.     He  submitted, 

i.  That  the  undertaking  was  not'  personally 
binding  on  the  defendant. 

The  obvious  meaning  of  the  words  he  con- 
tended, was  that  Nissen  and  Co.  were  to  answer 
for  the  default  and  not  the  defendant,  he  also 
urged,  that  as  the  consideration  was  not  mentioned 
in  the  guarantee,  it  could  not  be  enforced  accord- 
ing to  the  doctrine  of  Wain  v.  Workers,  and  that  the 
terms  mentioned  in  the  letter  of  the  25th  of  Octo- 
ber, could  not  be  considered  as  incorporated  with 
the  guarantee  of  the  2d  of  November,  since  they 
had  been  rejected.  He  also  objected,  that  the 
undertaking  was  illegal,  since  it  was  an  undertaking 
to  indemnify  the  plaintiffs  against  a  violation  of 
•the  revenue  laws. 

2.  That 
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2.  That  if  this  could  be  considered  as  a  gua-      1815. 
raotee  binding  on  the  defendant,  the  declaration  VT^£"""B""' 
ought  to  have  alleged  notice  by  the  ptyiptifls  to  «nd  Another 
Nissen  and  Co.,  and  a  demand  upon  them,  and  a         *• 
refusal  on  their  part  to  indemnify  the  plaintiff,  since 
the  undertaking  was  that  Nissen  and  Co.  should 
bear  the  loss,  and  therefore  it  was  for  the  plaintiffs 
to  shew  that  Nissen  and  Co.  had  not  borne  the  loss* 

But  the  Court  were  of  opinion,  that  the  obvious 
meaning  of  the  words  was,  that  the  defendant 
bound  himself  on  behalf  of  Nissen  and  Co.,  and 
that  the  plaintiffs  could  not  upon  that  guarantee 
have  sued  Nissen  and  Co.,  unless  they  could  have 
shewn  that  the  latter  authorised  the  guarantee. 
That  the  case  did  not  fall  within  the  statute  of 
frauds,  since  there  was  sufficient  in  writing  to 
shew  what  the  consideration  really  was. 

« 

That  the  undertaking  on  the  part  of  the  defend- 
ant was,  that  no  damage  should  ensue  from  the 
default  of  Nissen  and  Co.,  and  that  it  was  there- 
fore sufficient  for  the  plaintiffs  to  allege,  that  they 
had  been  damnified  by  the  default 

Rule  refused* 

[Attoraits,  JkswU  and  Ceoper  and  Jtanuj 
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SITTINGS  AT  WESTMINSTER. 


1815.  Biddle  and  Loyd  v.  Emanuel  Levy. 


Ooodtareiup-  '"THIS  was  an  action  by  the  plaintiffs,  who  were 
i>Ued  to^a  yi-  manufacturers  of  glass  at  Birmingham,  against 

fraudulent  re-   the  defendant  a  trader  in  London,  for  goods  sold 
R'E?*^  and  delivered, 

hu  father,  that 
he  b  about  to 

reiinqttbh  hit        The  plaintiffs  had  dealt  with  the  defendant  for 

business  in  *  .  *  .    %      i  »        i 

favour  of  the    Mme  time  previous  to  the  period  when  the  de- 
ma.aithou.gh    fendant  informed  the  plaintiffs,  that  he  was  about 
given  to  the     to  retire  from  business,   and  that  his  son  Samuel 
•on,  the  father  Levy  would  succeed  him,  he  added,  that  he  should 
JS^oceedj,    ^eeP  a  watchful  eye  over  him,  and  afterwards  in- 
ii  responsible    traduced  him  personally  to  the  plaintiffs.    Upon 
for^Modsf^id  th*8  representation  the  plaintiffs  supplied  the  son 
and  delivered   Samuel  Levy  with  goods  to  the  amount  of  800/. 
The  plaintiffs  contended,  that  though  the  credit 
was  given  to  the  son,  yet  that  under  the  circum- 
stances,   the    father  was  liable    on   the  ground 
that  his  conduct  was  fraudulent,  the  son  at  the 
time  the  goods  were  supplied  being  a  minor  about 
the  age  of  17,  and  that  the  representation  which  the 
father  had  made  was  false,  and  intended  for  the 
purpose  of  evading  all  responsibility. 

12-  Gibbs 
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Gibbs  C  J.  in  summing  up  to  the  jury,  informed       is  15. 
them,  that  if  the  father  had  falsely  represented  to  v       - 
the  plaintiffs,  that  he  was  about  to  recede  from    and  Loyd 
business  and -place  his  son  in  his  shoes,  in  order         «* 
that  the  plaintiffi  might  have  no  one  to  resort  to    *  ***v** - 
who  was  responsible,  he  was  liable  in  the  present 
action,  whether  in  fact  he  had  a  secret  interest 
conjointly  with  the  son,  or  the  son,  contrary  to  the 
defendant's  representation,  had  no  interest  what- 
soever in  the  profits.     On  the  first  supposition  the 
defendant  would  be  liable  as  a  co-partner  with  his 
son,  since  he  had  not  pleaded  in  abatement ;   on 
the  second  he  would  be  liable  wholly  as  principal, 
having  taken  into  his  own  handa  that  fund  out  of 
which  the  creditors,  who  trusted  the  son,  might 
naturally  expect  to  be  paid. 

His  Lordship  in  conclusion  informed  the  jury, 
that  the  whole  case  turned  upon  the  representation 
made  by  the  defendant,  that  if  they  were  of  opinion 
that  the  representation  was  false  and  fraudulent, 
they  ought  to  find  for  the  plaintiffs,  if  on  the  con- 
trary, they  believed  that  it  was  made  bondjide  they 
should  find  for  the  defendant. 

Verdict  for  the  plaintiffs. 

Best  and  Pell  Serjts.  and  Comyn  for  the  plaintiffs* 

Vaughm  and  Rough  Serjts.  and  Barnwatt  for  the 
defendant. 

[Attamie*,  Majbcw  &  Cp.  and  Isaac] 

c  3 
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IN  THE  KING'S  BENCH. 

1815. 

v    "  *   ■— '  Lawrence  w.  Obee. 

May  17. 

A.  having  re-   '"THIS  wa*  ah  action  of  trespass  for  driving  hold- 
mages  against         &***  in^°  ^e  wa^  °^  t*!e  plaintiff's  house,  for 

B,  for  driving  the  purpose  of  supporting  a  water  closet*  erected 
JStSS0  ty  the  defen(knt  close  to  the  outer  wall  of  the 

orda-tosupport  plaintiffs  house. 

a  nuisance 

SrfS?      lt  was  vtoritibA  that  the  plaintiff  had  already 
p»«s  for  the      recovered  40s.  damages  for  the  original  trespass, 

Cimsemiue'tht  an{*  *^a*  *^e  dama?es  now  sought  to  be  recovered, 
form  of  these-  were  for  the   continuance  of  the    injury  com- 

ZUftL  Plained  of- 

andnottret- 

P"*-  Lord  Ellenborough  C.  J.  inclined  to  the  opi- 

nion, that  the  form  of  action  should  have  been  case 
and  not  trespass,  (a) 

The  cause  was  referred. 

Garr&w  A.  G.  for  the  plaintiff. 
Park  for  the  defendant. 

[Attornies,  Carlon  and  Jones."] 


(«)  Qu.  whether  in  such  a  case  to  such  a  time,  and  then  to  aver 

it  would  not  be  proper  to  state  m  that  the  defendant,  from  that  tkne 

the  declaration  the  original  tres-  down  to  the  period  of  bringing 

pass,  and  the  special  inconvenience  the  second   action,    had  suffered 

which  resulted  from  it,  and  that  the  nuisance    to   remain   to   the 

the  plaintiff  had    recovered    da-  further  damage,  &c. 
mages  in  respect  of  such  injury  up 
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ADJOURNED  SITTINGS  IN  LONDON. 


Bruce  and  Others  v.  Hurly.  •  fc       1815. 

■    "  > v f 

ASSUMPSIT  by  plaintiffs  as  the  indorsees  of  a  A.  deposits 

promissory  note,  dated  Jf  ay  19, 1814,  made  by  ^er,'*pro. 
the  defendant  fqr  the  sum  of  500/.  payable  to  missorynote 
Young  and  Co.  or  order,  two  months  after  date,    j  foA^a^*7 

B.  is  entitled  to 

The  plaintiffs,  bankers  in  London,  kept  an  acr  wcov2^n  !5? 
count  with  Young  and  Co.  bankers  at  Taunton,  before  it  b^ 
The  note  had  been  indorsed  by  Young  and  Co?  cam*J *■* hc 
and  placed  along  with  other  securities  by  Young  the  possession 
and  Co.  in  the  hands  of  Bruce  and  Co.,  and  had  been  to  enabIe  *• to 
sent  by  Bruce  and  Co.  on  the  day  before  it  becan^  nient^^7the 
due  to  Young  and  Co.    The  note  was  not  paid  ™*ker,and 
when  due,  and  after  the  bankruptcy  of  Young  <md  n^^^d 
Co.  had  been  found,  by  their  assignees,  amopgst  kA.'s  hands 
their  papers.    In  order  to  shew  for  what  pujgo^  nipj^^d" 
the  note  had  been  sent  by  the  plaintiffs  to  Young  then  came  into 
and  Co.,  the  plaintiffi  proposed  to  read  their,  letter  ^^^f™ 
addressed  to  Young  and  Co.  in  which  t^e  aotq  ^4  *•• 
been  sent  .  .    .  v^  -    ( jj 

The  Attorney-General  for  'the    defendant  ob- 
jected to  this:  but, 

c  4  Lord 
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^1815.  Lord  Ellenborough  C.  J.  was  of  opinion,  that 

Bruce  ^  **  co^  ke  *hewn  that  the  letter  was  the  enve- 

md  Others  lope  in  which  the  note  was  sent,  it  might  be  read 

*°  in  evidence  as  a  declaration  accompanying  an  act 

The  letter  (which  was  then  read,)  contained  an 
account  of  other  bills  and  notes,  and  with  respect 
to  the  note  in  question,  this  expression,  "  we  send 
**  you  Hurh/'s  note." 

» 

The  plaintiffs'  clerk  stated,  that  he  had  the 
custody  of  the  securities  deposited  in  the  plaintiff's 
hands,  and  that  this  had  been  amongst  the  num- 
ber. Being  asked  for  what  purpose  the  note  in 
question  had  been  sent  back  to  Young  and  Qo.f 
ttie  question  was  over-ruled,  but  he  was  allowed  to 
state  what  the  plaintiffs'  usual  course  and  habit 
of  dealing  had  been,  which  was,  when  a  bill  or 
Aote  was  nearly  due,  to  send  it  down  to  the  per- 
son from  whom  they  had  received  it  as  a  security, 
to  procure  payment,  when  the  party  liable  lived  in 
the  same  neighbourhood.  It  also  appeared,  that 
when  the  bill  was  due,  Young  and  Co.  had  over- 
drawn the  amount  of  their  securities  in  the  hands 
tif  Bruce  and  Co. 

X<ord  EixENBonouGH  was  of  opinion,  that  there 
-    Was  evidence  to  shew  that  the  note  had  been  sent 
down  by  the  plaintiffs  to  Young  and  Co.,  for  the 
purpose  of  procuring  payment : 

And  the  plaintiffs  had  a  verdict 

Park 
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Park  and  for  the  plaintift.  181& 

B&U8K 

Garr&w  A.  G.  and  Giffbrd  far  the  defendant         and  Others 

[Attonies,  Sc9tt  and  &n^r.]  HtHt&Y. 


Glossop  v.  Colman  and  Others. 

ASSUMPSIT  for  goods  sold  and  delivered.    The  A  father  who 

defendants  were  the  proprietors  of  the  Hag/-  ^m^^ 

market  Theatre,  and  the  action  was  brought  to  re-  son  is  his 

cover  the  amount  of  oil  and  other  articles,  supplied  ^^^ais 

for  the  use  of  the  theatre.  and  signs  re- 

ceipts in  their 
joint  names>  in 

The  ton  of  the  plaintiff  was  called  to  prove  his  » action 
ease9  and  upon  cross-examination  it  appeared  that  at  brou8ht  m  hU 

own  namCf  is 

the  time  when  the  goods  in  question  were  supplied,  not  precluded 

the  plaintiff  held  out  to  the  world  that  the  son  ^TJf ewin? 

was  in  partnership  with  himf  and  that  the  father  not  a  partner! 

had  frequently  given  receipts  in  the  joint  names, 

that  the  bills  had  been  made  out  in  the  joint 

names  for  articles  supplied  to  the  theatre,  and  that 

the  very  bill  for  the  articles  in  question  was  made 

out  in  the  same  manner.    The  witness,  however, 

swore  that  he  was  not  a  partner  when  the  goods 

were  supplied,  and  was  then  only  17  years  of  age, 

and  that  he  had  no  share  in  the  concern  till  18 14, 

when  his  father  gave  up  the  whole  of  the  business 

in  his  favour. 

It 
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Gjunbop 
v. 

COLMAN 

and  Others. 


It  was  objected  by  Scarlett  for  the  defendant, 
that  the  father  had  precluded  himself  from  suing 
alone  by  holding  the  son  out  to  the  world  as  his 
partner,  and  by  signing  such  receipts. 

Garrow  A.  G.  contended,  that  this  was  only 
prhnd  facie  evidence,  and  not  conclusive,  and  that 
the  son  being  an  infant  at  the  time,  could  not  be 
looked  upon  as  a  partner. 

Lord  Ellenborough  was  of  opinion,  that  the 
conduct  of  the  father  in  giving  receipts,  &c.  was 
competent  evidence,  but  thought  that  it  would  be 
going  too  far  to  nonsuit  the  plaintiff  ppon  it :  He 
was  willing  to  reserve  the  point.  His  :Lordship  also 
said,  that  though  an  infant  was  in  general  repelled 
from  a  contract  of  partnership,  as  being  of  too 
hazardous  a  nature  for  an  infant  to  engage  himself 
in,  yet  undoubtedly  upon  the  most  ancient  autho- 
rities, he  might  make  a  contract  for  his  own 
benefit. , 

Verdict  for  the  plaintiff. 

The  Court  of  K.B.  on  motion  made  in  the  en- 
suing term,  refused  a  rule  nisi  for  a  new  trial  on 
this  ground,  but  granted  it  on  another. 

[Attornies,  Toung  and  Strmo*.'] 
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ROCHER  V*  BUSHER.  1815. 


ASSUMPSIT  for  work  and  labour,  and  on  the  The  < 
common  counts.  *  v**1 « 

liable  for 
'  matty  supplied 

The  plaintiff  was  a  merchant  resident  at  Oporto,  to  the  captain 
and  claimed  the  amount  of  goods  and  monies  supr  >n  *  foreis° 

port*  provided 

plied  to  the  captain  of  the  defendant's  vessel  at  ihe  supply  be, 
Oporto,  for  the  use  of  the  ship.  absolutely  ne- 

r   r  r  cessary  for  the 

use  of  the 

The  Attorney-General  for  the  defendant,  dis-  *«**• 
puted  the  items  for  money  advanced  to  the  captain 
of  the  vessel,  contending,  that  in  point  of  law,  the 
owner  was  liable  only  for  necessaries  supplied  for 
the  use  of  the  ship,  and  not  for  monies  supplied  to  . 
the  captain,  to  be  subsequently  appropriated  by 
him j  and  he  also  contended,  that  in  fact  the  monies 
had  not  been  applied  to  the  use  of  the  ship.  The 
captain  (whom  Lord  Ellenbokough  held  to  be  a 
competent  witness  J  (a), -proved  generally,  that  cer- 
tain sums  advanced,  had  been  so  applied. 

Lord  Ellenborough   C.  J.     In  strictness,    a 
claim  of  this  kind  is  limited  to  articles  supplied 


(a)  See  Evans  v.  Williams  and  the  ground  of  necessity*  but   on 

Others,  sittings  at  Guildhall  after  the  ground  that  he  stood  indiffe- 

Trinitj   Term,    28  G.>   coram  rent  between  the  parties,  7T.R. 

Lord  Kmjom,  who  ruled,  that  the  481.  *• 
witness  was  competent,    not    on 

.11  through 
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yi     — 

ROCHER 
BUSHKR. 


through  necessity.  But  where  the  same  necessity 
exists,  money  may  be  supplied  as  well  as  goods,  and 
the  amount  recovered,  this  however  must  not  be 
understood  of  an  indefinite  supply  of  cash,  which 
the  master  may  dissipate,  but  only  such  as  is  war- 
ranted by  the  exigency  of  the  case,  as  for  the  pay- 
ment of  duties  or  other  necessary  purposes.  I 
once  held  that  proof  of  the  strict  application  of  the 
money  to  the  purposes  of  the  ship  was  necessary, 
and  Mr.  J.  Heath  sitting  for  the  Chief  Justice  of 
the  Common  Pleas,  did  the  same.  We  are  in  this 
case  left  much  in  the  dark,  and  I  cannot  advise  you 
to  find  more  than  you.  may  deem  to  have  been  ab- 
solutely necessary  for  the  use  of  the  vessel. 

Verdict  for  the  plaintiff. 

Park  and  for  the  plaintiff. 

Garrow  A.  G.  for  the  defendant. 

[  Attoroks,  Paterxon  and  Qlunt  fc  Co.] 


Monday, 
May  %*• 

A  copy  of  a 
letter  contain- 
ing notice  of 
the  dishonour 
of  a  bill  is  ad- 
missible with- 
out notice  to 
produce  the  orighnL. 

Proof  that  duplicate  notices  of  the  dishonour  of  a  biil  were  written,  and  that  a  letter  was 
delivered  to  the  defendant,  upon  the  dishonour  of  a  biH»  together  win  proof  of  notice  to 
produce  the  letter  10  delivered,  as  containing  notice  of  dishonour  is  evidence  (on  default 
a£  production)  that  the  defendant  had  notice. 

that 


,  Roberts  v.  Bradshaw. 

A  CTION  op  a  bill  of  exchange  by  the  indorsee 

against  the  drawer.    In  order  to  prove  notice 

of  the  dishonour,  the  Attorney-General  for  the 

plaintiff  called  a  clejrk  of  the  plaintiff  who  stated 
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thai  oil  the  ad  of  February*  the  day  on  which  the      1&1& 
bill  bad  been  dishonoured,  his  master  gave  him  two  v  ^Lomu 
papers  to  compare  with  Aach  other,  one  .of  which         « 
the  witness  now  produced,  and  purported  to  be  a  ****•«**• 
notice  of  the  dishonour  of  the  hill  in  qutatkm. 

Topping  for  the  defendant  objected,  that  this 
could  not  be  read  without  proof  of  notice  to  pro- 
duce that  which  had  been  so  delivered ;  but 

Lord  Ellenborough  C.  J.  was  of  opinion,  that 
a  letter  acquainting  a  party  with  the  dishonour  of 
a  bill  was  in  the  nature  of  a  notice,  and  that  it 
was  unnecessary  to  prove  notice  to  produce  such  a 
letter. 

Upon  further  examination  the  witness  stated, 
that  upon  the  day  after  Tie  had  compared  the  two 
papers,  he  carried  a  letter  from  the  plaintiff  to  the 
defendant,  but  did  not  know  the  contents. 

Lord  Ellenborough  was  of  opinion,  that  this 
was  not  .sufficient  evidence. 

The  plaintiff  then  proved  the  service  of  a  notice 
oil  the  defendant,  calling  upon  him  to  produce 
a  letter  from  the  plaintiff,  giving  him  notice  of 
the  dishonour  of  the  bill  mentioned  in  the  decla- 
ration. 

The  Attorney-General  contended,  that  this  was 
sufficient  evidence  to  go  to  a  jury,  that  the  original 

had* 
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1815.      had  been  sent,  and  that  it  lay  upon  the  defendant 
f^omx*?  to  s**ew  ^  producing  it,  that  the  letter  proved  to 
v.         have  been  delivered  on  the  3d  of  February,  was 
Bradshaw.  jjQthjug  more  than  aninvitation  to  dinner,  or  some- 
thing else  equally  unconnected  with  the  dishonour 
of  the  bill  in  question. 

Topping.  No  answer  has  been  given  to  the  ob- 
jection, a  notice  is  of  no  avail  to  warrant  the  read- 
ing of  a  copy,  unless  the  party  be  proved  to  have 
been  in  possession  of  the  original,  on  the  contrary 
the  notice  itself  assumes  the  fact  of  possession. 

Lord  Ellenborough  C.  J.  I  think  certainly 
that  there  is  a  looseness  in  this  evidence,  and  you 
may  afterwards  move  the  Court  upon  it.  Suppos- 
ing, however,  that  the  paper  delivered  had  been  a 
perfect  blank,  or  contained  matter  wholly  uncon- 
nected with  the  dishonour  of  the  bill,  you  might 
have  produced  it  and  shewn  the  fact  to  be  so,  since 
it  is  evident  what  letter  was  the  object  of  the 
plaintiff's  notice.  This  is  the  first  time  the  identity 
of  such  a  letter  has  been  so  minutely  scrutinized, 
and  the  proof  might  in  many  instances  be  attended 
with  great  difficulty,  as  where  letters,  after  being 
written,  are  placed  upon  the  table,  it  might  after- 
wards be  exceedingly  difficult  to  identify  them 
with  those  afterwards  put  into  the  post-office. 

Verdict  for  the  plaintiff. 

The 
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The  Attorney-General and  Walton  for  the  plaintiff.       181*- 

Roberts 

Topping  for  the  defendant  *. 

Bradshaw. 

In  the  ensuing  term  the  Court  refused  a  rule 
ma  for  a  new  trial.  ' 


Upon  application  made  to  appoint  particular  Rule  u  to  the 
days  for  the  trial  of  special  jury  causes,  where  rf^^J 
there  was  no  defence,  Lord  Ellenborough  said,  day«  for  special 
I  wish  this  to  be  understood  to  be  the  rule  irk'.*™*??**. 

not  defended, 

future. 

If  the  jury  has  been  reduced  and  a  case  be  made 
out  shewing  that  there  is  no  defence,  I  will  appoint 
a  particular  day,  that  the  plaintiff  may  have  the 
benefit  of  the  trial ;  but  if  the  jury  has  not  been 
reduced,  the  trial  must  come  on  as  a  common  jury 
cause. 

[Attomies,  Waltvn  and  Laacjoiu} 
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Giles  and  Headings  ft  Dybo**  and  Grbenwell, 
Administrators  of  Seward. 


As  against  an 
administrator, 
debts  due  to 
\he  intestate 
are  not  to  be 
considered  as 
assets  till 
actually  re- 
ceived, al- 
though not 
stated  in  the 


ASSUMPSIT  against  the  defendants  at  admiri* 
trators  for  goods  sold  and  delivered  to  the 
intestate.  The  defendants  had  severally  pleaded 
the  general  issue  and  plene  administravit.  The 
plea  of  plene  administravit  was  admitted  as  to 
Greetvweti,  but  denied  as  to  Dyson. 

The  defendant  Dyson  had,  in  the  year  1 8 1 1,  ex- 
adinfaiwtiator's  hibited  an  inventory  in  the  ecclesiastical  court*  atad 
^^Jt0     the  question  was,  whether  the  several  items  of  dis- 
As  against    bursement  which  it  contained  were  allowable. 

creditors  an  ad- 
ministrator 

cannot  be  Richardson  for  the  plaintiff  in  the  first  place 

allowed  for      contended,  that  certain  debts  which  the  defendant 

disbursements, 

in  the  school-    in  his  inventory  allowed  to  be  due  to  the  estate, 
ing,  feeding,  or  an(j  ^j^  he  did  not  represent  to  be  desperate, 

cloathingof  the  f  . ,         .       r  .  -       i       « 

intestate's  were  to  be  considered  as  actual  assets  m  the  de- 
chiidremsubse-  fendants'  hands,  and  he  cited  the  case  of  Smith  v. 
^cease.  °  Davis,  Selw.  if.  P.  712.,  where  the  rule  is  so  laid 
*?^?*J?   ^own»  but  he  admitted  that  it  was  competent  to  the 

defendant  to  shew  that  these  debts  had  not  been 

paid. 


is  entitled  for 
the  reasonable 
charges  of  col- 
lecting the  in- 
testate's 
debts. 

After  put- 
ting in  an  in- 
ventory, it  is 
for  the  admi- 
nistrator to  discharge  himself  of  the  items  which  it  contains* 


Lord  Ellenborough. — You  must  prove,  pre- 
sumptively at  least,  that  these  debts  have  been  paid; 
that  presumption  may  depend  on  the  time  and  a 


number 
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number  of  other  circumstances,  but  upon  the  plea       1815. 
ofplene  admwutrwoit  it  is  necessary  to  prove  that      Giles 
effects  came  into  the  hands  of  the  defendant;  this  and  Another 
is  the  universal  practice.  «.**  K 

and  Another. 
One  item  of  expenditure  contained  in  the  in- 
ventory, was  for  cloaths   and  other   necessaries 
provided,  and  schooling  paid  for  the  use  of  the 
intestate's  children  since  his  death. 

Lord  Ellenborough  was  of  opinion,  that  such 
expences  were  inadmissible,  as  against  creditors. 

Another  item  consisted  of  charges  at  the  rate  of 
5/.  per  cent,  for  collecting  the  debts  of  the  intes- 
tate; and  upon  this  and  some  other  items, 

Lord  Ellenborough  held,  that  it  was  necessary 
for  the  defendant  to  prove  that  the  charge  was 
reasonable,  it  might  under  particular  circumstances 
be  an  inadequate  remuneration,  under  other  til*- 
cuinstances  it  might  be  a  most  exorbitant  charge, 
and  that  after  the  putting  in  of  the  inventory,  it 
was  for  the  defendant  to  discharge  himself  of  the 
items. 

Verdict  for  the  plaintifls. 

The  amount  of  the  damages  referred. 

Richardson  and  Giffbrd  for  the  plaintifls. 

Park  and  Moore  for  the  defendants. 

[Attorniet,  Robinson  6f  ft.  and  Surmm.] 

vol.  I.  n 
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1815.  Wilson  v.  Swabey. 


tower  tf  a'    ASSUMPSIT  by  the  indorsee  against  the  drawer 
biu  of  ex-  of  a  bill  of  exchange. 

change  of  its 
dishonour  by 

any  party  to        The  bill  became  due  on  Thursday  the  2d  of 
the  bin,  enures  jif^A ;  notice  of  the  dishonour  was  communicated 

to  the  bfnftHT  . 

«f  all,  to  Lewis  an  indorser  on  the  Friday,  and  by  him  to 

the  defendant  on  the  Saturday. 

Reader  for  the  defendant  objected,  that  the 
notice  had  not  been  .given  by  the  party  who  sued 
upon  the  bill.    But, 

Lord  Ejxenborough  was  of  opinion,  that  notice 
from  any  person  who  was  a  party  to  the  bill  was 
sufficient. 

Verdict  for  the  plaintiff. 

Header  for  the  defendant. 

•    :       [Attornies,  Law  and  Coateu"\ 
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Crisp  v.  Anderson.  is  15. 

< *— 


ASSUMPSIT,  for  work  and  labour  and  materials  Against  a  part? 

found-  (after  notice) 

to  produce  an 

The  plaintiff 'proved  work  done  by  him  to  the  1*££^1 
amount  of  near  48/.,  on  board  the  ship  Brunswick,  sumed  that  it 
for  the  defendant ;  and  he  also  proved  that  a  sky-  "^^ 
light  had  been  delivered  to  the  defendant  by  the  party  refusing 
plaintiff,  which  the  defendant    had    sent    back,  » * ***** to 

r  prove  the  ecu- 

alleging  (which  was  not  the  fact),  that  it  was  made  tray. 

of  improper  materials. 

The  defence  was,  that  by  a  written  agreement 
between  the  parties  the  price  of,  the  work,  exclusive 
of  the  sky-light,  was  to  be  47/.  and  a  fraction,  one  ' 
half  of  which  was  to  be  paid  when  the  work  was 
done,  and  the  other  at  a  period  which  had  not  then ' 
expired,  and  that  as  the  defendant  had  paid  more 
than  one  half,  #.  e.  the  sum  of  24/.  into  court,  and 
as  the  plaintiff  had  not  proved  any  order  for  the 
sky-light,  the  plaintiff  ought  to  be  nonsuited. 

This  agreement  having  been  proved,  the  Attor* 
ney-General  for  the  plaintiff  proposed  to  give  in 
evidence,  a  copy  of  an  agreement  relating  to  the 
sky-light,  the  original  having  been  shewn  to  be  in 
the  hands  of  the  defendant. 

d  2  Campbell 
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1815.  Campbell  objected,  that  before  an  unstamped 

Km~o£&mm'  C0Py  could  be  read,  it  was  necessary  to  prove  that 
v.         the  original  agreement  was  stamped. 

AUBBBSON. 

Lord  Ellenborough.  —  Am  I  to  presume  that 
this  agreement  is  unstamped  in  favour  of  a  de- 
fendant who  refuses  to  produce  it  j  I  ought  rather 
to  presume  omnia  rite  acta  particularly  after  notice. 
I  shall  assume  it  to  have  been  stamped  until  the 
contrary  appear. 

The  witness  then  stated,  that  the  original  was 
not  stamped,  and  the  evidence  was  rejected. 

The  Court  intimating  an  opinion*  that  as  the 

defendant  had  returned  the  sky-light,  not  on  the 

ground  that  he  had  not  ordered  it,  but  on  the  ground 

that  it  was  made  of  improper  materials,  he  had 

'  thereby  admitted  the  order. 

Campbell  objected,  that  the  oral  evidence  on  this 
head  was  inadmissible,  since  it  appeared  that  a 
written  agreement  existed  concerning  the  subject 
matter. 

Lord  Ellenborough.  —  I  do  not  know  that  the 
agreement  regulates  the  price,  and  I  cannot  pre- 
sume any  thing  upon  the  subject 

The  plaintiff  had  a  verdict  for  the  value  of  the 
iky-light 

The 
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The  Attorney-General  and  Lowes  for  the  plaintiff 

Campbell for  the  defendant 

[Attornies,  Wat  and  Hutchinson.] 


GUILDHALL. 

Coram  Lb  Blanc. 

Cottle  v.  Elizabeth   Aldrich,    Executrix   of  Wednesday, 
Charles  Aldrich.  ****  •*• 


ASSUMPSIT  against  the  defendant  as  executrix  a  who  i 

of  Ckarhs  Aldrich.    Plea,  the  general  issue)  ^^^ 
and  ne  ungues  executrix.  b.,  under  the 

■direction  of  C. 

The  plaintiff  proved  that  the  defendant  had  in-  j^JnJ* 
termeddled  with  the  goods  of  Charles  Aldrich.         but  who  ha* 

declined  to 

Upon  the  part  of  the  defendant  it  appeared,  that  1S^!^^ 
Charles  Aldrich  had  appointed  three   executors,  as  executor  d# 
namely,  his  brother  John  Aldrich,  John  Denton,  i0ntort- 
and  John  Taylor.    Probate  was  granted  to  John 
Aldrich,  the  usual  rights  being  reserved  to  the  two 
other    executors  when  they  should  come  in.— 
Neither  Denton  nor  Taylor  proved  the  will. 

John  Aldrich,  residing  in  Ireland,  authorized 
Denton  and  the  defendant  Elizabeth  Aldrich,  to 

d  3  manage 
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1815.      manage  the, affairs  of  Charles  Aldrkh  for  him, 

Cottl        which  they  accordingly  did.    John  Aldrkh  by  his 

v.         will  appointed  Elizabeth  Aldrkh  the  defendant* 

Aldric*     £ong  ^th  jfiUiam  Jidrkh  and  William  Weever 

his  executors ;  Elizabeth  Aldrich  alone  proved  the 

will  of  Joint  Aldrkh,  and  after  his  death  managed 

the  estate  of  C.  A.  under  the  direction  of  Denton. 

Park  for  the  defendant  contended,  that  since 
there  were  two  surviving  executors .  of  Charles 
Aldrkh,  the  defendant  could  not  be  charged  as 
executrix  de  son  tort,  and  that  in  this  case  she  acted 
as  the  agent  of  Denton,  one  of  the  legal  executors. 

The  Attorney-General Tor  the  plaintiff  contended, 
that  although  Denton  might  be  liable,  having  acted 
as  executor,  he  could  not  constitute  the  defendant 
a  legal  agent  without  having  proved  the  will. 

Le  Blanc  J. — It  comes  to  the  question  whether 
Denton  can  be  considered  as  an  executor,  not  hav- 
ing cloathed  himself  with  that  character  by  admi- 
nistering to  the  effects.  I  should  be  glad  to  know 
by  what  authority  this  is  to  be  supported. — The  de- 
fendant not  producing  any  authority  to  that  effect 

The  plaintiff  had  a  verdict. 

Garrow  A.  G.  for  the  plaintiff. 

Park  and  Minchin  for  the  defendants. 

In  the  ensuing  term,  the  Court  refused  a  rule 
nisi  for  a  new  trial. 

[Attornie*,  Sweet  &  Co.  and  Briggs.] 
I 
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COLTON  V.  LlNGHAM.  1815. 


THE  defendant  had  demised  to  the  plaintiff  a  An  agreement 

"*"       .        1  i»       1  /»         ,1  «  n  hetivMm  land. 


public  house  for  the  term  of  14  years*  upon  an  ^Jwd 


between  land- 
lord and  tenant 

agreement  that  the  plaintiff  should  be  at  liberty  to  that  the  Utter 
quit  the  premises  on  the  25th  of  March  1814,  in  J*anbcat  . 

i«i  1         t/»*  i  1  11       liberty  to  quit 

which  event  the  defendant  undertook  to  take  the  at  Lady-day 
furniture  at  a  valuation,  or  to  permit  the  plaintiff  to  x8x* ln  wWch 

111  11  »^  cve°t  the 

let  the  house  to  a  respectable  tenant.    In  August  former  under- 
1813  the  plaintiff  let  the  premises  to  Messrs.  CdU  take*  to  take 
vert  and  Co.,  who  were  to  continue  in  possession  I^iua^* 
till  the  25th  of  March  1814 ;  previous  to  the  25th  to  permit  the 
of  March  18 14  the  plaintiff  had  the  furniture  5E£*. 
valued  according  to  the  terms  of  the  agreement,  respectable 
and' gave  notice  to  the  defendant  that  he  intended  tenan^.ci«»tf 
to  give  up  the  premises  to  him  on  the  25th ;  the  exercised 
defendant  however,  had  refused  to  take  the  furni-  ** ^tenant, 
ture,  &c,  and  upon  this  breach  of  his  undertaking  up  the  pr^*™ 


the  present  action  was  brought 

the  tenant  to 

Park  for  the  defendant  contended,   that  the  « undertenant 
plaintiff'  ought  to  be  nonsuited,  for  1st,  the  pro-  i8X4f  bnc/an 
position  on  the  part  of  the  defendant  was  in  the  exercise  of  hit 
alternative,  either  in  case  the  plaintiff,  on  the  25th  right  rf opdoiu 
of  March  18 14,  chose  to  relinquish  the  premises, 
to  take  back  the  fixtures  at  an  appraisement,  or  to 
permit  the  plaintiff  to  let  them  to  a  respectable 
tenant ;  this  was  an  option  to  be  exercised  on  the 
part  of  the  defendant,  and  therefore  he  was  not 
bound  to  take  the  fixtures  at  a  valuation. 

d  4  2dly,  By 


*G 


1815. 
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adly,  By  putting  Calvert  and  Co.  into  possession 
of  the  premises  as  tenants  to  the  plaintiff,  he  vir- 
tually exercised  his  option  upon  the  alternative, 
and  elected  to  put  in  a  tenant. 


Lb  Blanc  J.  was  of  opinion  on  the  first  point, 
that  the  option  was  given  to  the  plaintiff,  and  upon 
the  second,  that  since  Calvert  and  Co.  by  the  terms 
of  agreement  were  to  continue  in  possession  till 
Lady *day  only,  up  to.  which  time  the  plaintiff  waa 
bound  to  remain  tenant  to  the  defendant,  he  had 
not  exercised  his  option. 

Verdict  for  the  plaintiff* 

Gatmm  A.  G.  for  the  plaintiff. 
Park  for  the  defendant. 

[  Attomits,  Lews  and  toardon  &  Davis.] 


SITTINGS  AT  GUILDHALL. 


Thunday,       Loyd  and  Others  Assignees  of  Palmer  a  Bank* 
**■*  **•  rupt  v.  Stretton. 

a  petitioning    HTROVER  to  recover  the  value  of  four  bills  of 
creditor  b  a  exchange. 

competent  wit-  ° 

nets  to  defeat 

the  commiwoa,  and  eftn  to  cut  down  th*  petitioning  creditor*  debt. 

The 
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Th*  pbuntifi  having  made  out  a  prima  Jkcie      tai & 
case, 

P^i  for  the  defendant  proposed,  on  the  autho- 
rity of  Green  and  Jones  (a),  to  call  Wilkinson,  the 
petitioning  creditor,  as  a  witness  to  defeat  the  com* 


The  Attorney-General  contended,  that  he  was 
incompetent. 

Lord  Ellenborough.  —Upon  principle,  I  think 
he  may  be  called  to  defeat  the  commission,  though 
he  cannot  be  called  on  to  support  it.  The  ground 
on  which  this  point  seems  to  be  most  disputable,  is, 
whether  a  petitioning  creditor,  after  the  representa- 
tion which  he  has  made  to  the  Great  Seal,  can  be 
permitted  in  a  court  of  law  to  overturn  that  which 
may  involve  the  interests  of  so  many  creditors. 

The  petitioning  creditor  was  then  called  and 
questioned,  for  the  purpose  of  shewing  that  the 
act  of  bankruptcy  had  been  concerted  between 
himself  and  the  bankrupt.  Upon  being  afterwards 
examined  as  to  the  debt  on  which  the  commission 
was  founded, 

The  Attorney-General  objected,  that  at  all  events 
he  was  incompetent  to  cut  down  his  own  debt 


(a)  %  Cimpb.  R.  419* 

Lord 
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1815.    .       Lord  Ellen  bo  rough.— I  think  he  is  competent. 


-/ 


LiOYD 

and  Othm       The  plaintiff  eventually  chose  to  be  nonsuited. 

V. 

The  Attorney-General  and  JPV  Pollock  for  the 
plaintiff. 

Park  and  Abbott  for  the  defendant. 

[Attornies,  Kntgbt  fef  Freeman  and  Hacketu"\ 


CASES 

ARGUED   AND   DECIDED 
AT 

NISI    PRIUS 

inK.B. 

At  the  Sittings  in  Trinity  Term. 
55  George  III. 


FIRST  SITTING  IN  TRINITY  TERM. 


Bab^aed  and  Another  v.  Leigh  and  Another.  1815. 

v       v    - 


A  CTION  on  the  case  against  the  defendants  as  A  sheriff  har- 
sheriff  of  Middlesex  for  a  false  return  to  a  writ  ^^  }iDdu  k 

ofJi.fa.  fi.  k-  which 

he  retains  in 

The  defendants9  officer  had  taken  a  lease  and  ceWing  that 
some  fixtures  m  execution  under  the  writ  of/?.  /&.,  *• "^  ""^ 
the  former  was  proved  to  be  worth  800  or  1000/.  ^fraudulent, 
This  was  put  up  to  sale  by  an  auctioneer  employed  j»  not  jwdfied 
by  the  defendants,  but  some  suspicion  having  been  ^^Ae'gLda 
thrown  upon  the  title,  no  one  offered  more  than  remain  in  hit 

hands  lor 
want  of  purchasers,—  Re  ought  in  such  case  to  apply  to  the  court  for  further  time,  on 
the  ground  of  the  special  circumstances* 

But  {sembUt)  in  an  action  for  a  false  return  under  these  ctrcumstanoest  the  inadequate 
price  offered  is  the  proper  measure  of  damages. 

5/.  till 
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1815.       5/.  till  the  partner  of  the  auctioneer  bade  180/., 

Barnard    SiXk^  t"le  ^ease  was  k110^^  down  to  him  at  that 
and  Another  SUIQ* 
v 

and^other.  '^ie  defendants  afterwards  refused  to  assign  the 
lease  to  the  purchaser,  conceiving  the  sum  to  be 
inadequate,  and  the  sale  to  the  auctioneer  illegal, 
and  they  afterwards  returned  that  they  had  caused 
this  property  to  be  seized,  the  value  of  which  was 
unknown,  and  that  it  remained  in  their  hands  for 
want  of  buyers. 

Gurney  for  the  defendants  contended,  that  the 
sheriff  was  justified  in  making  such  a  return,  and 
cited  Keightiy  v.  Birch  (a)%  and  Cameron  v.  Rey- 
nolds (b\  that  it  was  the  duty  of  the  sheriffs  not 
to  permit  a  sale  at  so  inadequate  a  price,  and 
that  they  were  justified  in  refusing  to  assign  the 
lease  to  an  improper  purchaser.  That  as  to  the 
fixtures,  it  was  the  duty  of  the  sheriff  to  sell  them 
with  the  lease,  for  otherwise  they  could  not  be  sold 
to  so  great  advantage. 

The  Attorney-General  for  the  plaintiff  con- 
tended, that  with  respect  to  the  fixtures,  the  plain- 
tiff waa  at  all  events  entitled  to  recover.  The 
defendants  were  bound  to  sell  them,  and  might 
fepve  taken  them  to  a  broker's  shop  for  the  pur- 
pose* It  was  at  all  events  the  duty  of  the  defend- 
ants to  have  proceeded  to  a  second  sale  within  a 


(a)  3  Camp.  ;*x.  (*)  Cewp.  40^ 

ia  eon* 
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convenient  time,  and  to  have  taken  due  means  to       1815. 

and  Another 

Lord  Ellenborough. — It  appears  to  me  that  «. 
the  plaintiffs  are  entitled  to  recover ;  I  do  not  how-  uJ^^KBrm 
ever  see  any  thing  reprehensible  in  the  conduct  of 
the  defendants,  except  that  they  have  employed 
persons  who  are  not  trust-worthy*  —  The  plaintiffs 
are  I  think  at  all  events  entitled  to  recover  the 
value  of  the  fixtures ;  as  to  the  lease  a  question 
of  law  arise*.  The  sheriff  might  have  applied 
to  the  Court  for  time  to  make  his  return,  on  ac- 
count of  the  special  and  unforeseen  circumstances 
of  the  case,  and  the  Court  would  probably  under 
such  circumstances  have  enlarged  the  time  >  but 
here  he  has  returned  what  is  not  true,  that  the 
goods  remained  in  his  hands  for  want  of  buyers* 
Hie  sum  offered  indeed  was  not  adequate  to  their 
value,  but  they  remained  unsold,  not  for  want  of 
buyers,  but  because  they  had  been  put  into  the 
hands  of  roguish  brokers*  The  difficulty  is  as  to  the 
amount  of  the  damages*  My  present  inclination 
is  to  advise  the  jury  to  find  the  i8oi  which  was 
the  sum  offered  for  the  lease,  and  the  value  of  the 
fixtures- 

His  Lordship  advised  the  jury,  and  they  found 
accordingly. 

The  Attorney-General  and  Bailey  for  the  plaintiffs. 

Gnmey  and  Holt  for  the  defendants. 

[Attoraiet,  Frvwd  auad  SmitbJ] 
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FIRST  DAY  AFTER  TERM  IN  LONDON. 


1815,    .  Forman  v.  Jacob. 

v       ' 


mereabiacf   A  SSUMPSIT  by  the  plaintiff  as  the  indorsee, 

exchange  it        ^  ^ 

payable  a  tpe-  against  the  defendant  as  the  acceptor  of  a  bill 

!?a?  ^ft^T  °^  exc*ian8e>  dated  Constantinople  August  1 1 ,  1 8 1 4, 
rightfthe  ml  directed  to  the  defendant  in  London,  payable  50 
day  of  present-  days  after  sight,  to  Phillip  Phillip,  and  by  him 
cepLinneed  indorsed  to  the  plaintiff.  The  declaration  alleged 
not  be  alleged,  a  presentment,  &c.  and  acceptance  on  the  day  the 
a^prestttment  ^jy  ^^  ^^  ajwj  a  presentment  for  payment  ac- 

•ubsequent         COrdingly. 
to  that  alleged 
may  be  proved. 

And  in  such  It  appeared  that  the  bill  had  in  fact  been  pre- 
ca^  t  ailb8e"  sented  f°r  acceptance,  and  accepted  on  the  19th  of 
don  of  present-  September,  and  had  been  presented  for  payment  on 
vent  forpay-   the  x  lth  0f  November. 

ment,  when 
the  bill  became 

due  and  pay.  Lowes,  for  the  defendant,  objected  a  double 
ported  by  proof  variance $  1st,  on  the  ground  that  the  presentment 
of  a  present-  for  acceptance  where  the  bill  is  payable  after  sight 
day  when  the  *s  material,  and  that  therefore  the  true  day  ought 
bill  in  fact  be-  to  have  been  inserted,  and  2dly  that  the  present* 
cor^^Ae  ment  f°r  payment  on  the  1  tth  of  November,  was 
previous  pre-  not  a  presentment  when  the  bill  became  due  and 
9eotmem*       payable*  as  alleged  in  the  declaration. 

Lord 
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Lord    Ellknborough   was    of  opinion,    that       1815. 
"  when  the  bill  became  due  and  payable"  was  with     yommak 
respect  to  the  acceptor,  the  same  as  after  the  bill        «. 
became  due  and  payable,  and  that  it  was  sufficient      Jac°b. 
if  it  appeared  in  evidence  that  the  bill  had  been 
presented  for  payment  after  the  time  when  it  be- 
came due,  according  to  the  terms  of  the  bill  and 
the  date  of  presentment  for  acceptance. 


It  afterwards  appeared,  that  the  name  of  the  Avariancebe. 
indorser  was  Phillip  Phillips,  and  it  was  objected,  ^Jj^£ 
that  this  varied  from  the  allegation  of  an  indorse-  doner,  and 
ment  by  Phillip  Phillip,  the  person  being  different.  ^^^^ 
The  bill  itself  was  payable  to  Phillip  Phillips,-  and  declaration, 
the  name  was  so  indorsed  on  the  bill.  ***  *PP5a™on 

the  billit  in> 


Lord  Ellenborough.  — Whether  the  name  on 
the  bill  be  the  party's  false  or  true  name  is  imma- 
terial, if  it  be  his  name  of  trade ;  the  only  question 
is,  as  to  the  identity  of  the  person. 

Verdict  for  the  plaintiff 

Park  for  the  plaintiff. 

Garrow  A.  G.  and  Lowes  for  the  defendant 

[Attornies  Kaye  &  Co.  and  Coffin.] 


material. 
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IN  THE  KING'S  BENCH. 


SITTINGS  AT  WESTMINSTER. 


1815. 

v *- 

Same  day* 


After  Trinity  Term, 
S$  George  III. 

Bhistow  v.  Heywood. 


Averment  In     £«  ASE  for  maliciously  holding  the  plaintiff  to  bail 

rinSw^  ^or  4^c  sum  °^  4°^  a^*101^*1  no  sum  whatever 

amity  that       was  due. 
the  defendant 

plaintiff mitt  The  declaration  alleged,  that  the  defendant 
btfbmdbtdl   arrested  the  plaintiff  and  detained  him  until  he 

it  is  sufficient 

J£2Ku  **"  '*  appeared  in  evidence,  that  upon  the  arrest, 
though  no  bail  the  plaintiff  had  not  given  bail,  but  according  to 
WAn  *  **"  *^e  Prcv^s^ons  °f  t^e  statute,  had  deposited  30/. 
that  the  suit  is  in  the  hands  of  the  officer,  20L  on  account  of  the 
whoUy  ended    debt,  and  IO/.  for  the  costs. 

and  determin- 
ed,!* evidenced 

by  proof  of  the      Lowes,  for  the  defendant,  objected,  that  this  was 

rule  to  discon-  •-..  . 

tbue  upon       a  variance,  since  the  inconvenience  proved  to  have 

payment  of 
.costs,  and  that  the  costs  were  taxed  and  paid. 

A.  having  by  his  laches  lost  all  right  of  action  on  a  note  indorsed  by  B.,  arrests  B* 
and  afterwards  discontinues  the  action,  these  circumstances  do  not  of  themselves  so  ex- 
clude all  probable  canst  as  to  afford  a  presumption  of  malice. 

been 
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been  suffered,  was  of  a  different  nature  from  that       1815. 


;  but  v-^* 


BfUSTOW 

Lord  Ellknbobough  was  of  opinion,  that  since  it   Hnwooot 
was  true  that  he  had  detained  the  plaintiff,  although 
not  until  he  found  bail*  the  action  was  maintainable. 

The  plaintiff,  in  order  to  prove  the  allegation  in 
the  declaration  that  the  suit  was  wholly  ended  and 
determined,  gave  in  evidence  the  rule  to  discon- 
tinue upon  payment  of  costs,  and  prove  also,  that 
the  coats  had  been  taxed  and  paid. 

Park  for  the  defendant,  objected,  that  some 
further  document  ought  to  be  produced,  in  order 
to  shew  that  the  cause  was  ended,  and  that  the 
roll  should  be  produced  with  the  judgment  of  dis- 
continuance entered  upon  it. 

The  Attorney-General  for  the  plaintiff)  answered, 
that  there  was  no  such  document,  there  was  nothing 
more  than  the  affidavit,  the  writ  and  the  rule  to 
discontinue. 

For  the  defendant,  it  was  replied,  that  a  roll 
would  have  been  ordered  upon  an  application  to  a 
judge  at  chambers,  and  that  the  rule  to  discon- 
tinue was  merely  optional,  and  that  in  Kirk  v. 
French  (a)  it  was  holden  to  be  insufficient  to  pro* 
duce  a  judge's  order  to  stay  proceedings. 

Lord  Ellenborouoh,  after  inquiring  whether 
there  was  any  instance  of  such  an  application  ever 

(4)  x  Esp,  80. 
vol.1,  jb  having 
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i 
1B15.  haying  been  made,  observed  that  the  option  in  this 
case  had  been  exercised  by  the  defendant,  since  the 
costs  had  been  taxed  and  paid.  —  The  case  cited, 
(he  observed)  was  of  an  application  to  a  judge  to 
stay  proceedings,  and  was  a  judge's  order,  and  not 
a  rule  of  Court  to  discontinue. 

It  afterwards  aeared,  that  the  plaintiff  and 
defendant  had  dealt  together  in  the  course  of  trade, 
and  that  the  plaintiff,  in  payment  for  some  goods, 
had  indorsed  to  the  defendant  a  promissory  note 
made  by  'a  person  of  the  name  of  Chapman,  for  the 
sum  of  15&  7*.,  this  bill  had  been  dishonoured 
when  it  became  due,  and  the  defendant  having 
neglected  to  give  due  notice  of  the  dishonour,  had 
by  his  laches  made  the  bill  his  own,  and  lost  all 
claim  against  the  plaintiff  as  the  indorser.  It  also 
was  stated,  that  the  defendant  had  signified  to  the 
plaintiff  his  intention  to  apply  to  Chapman  for  pay- 
ment, and  that  he  had  borrowed  7/.  from  the 
plaintiff  after  the  dishonour  of  the  bill,  and  before 
the  arrest. 

Lord  Ellenborough  was  of  opinion,  that  the 
discontinuance  of  the  action  did  not  exclude  the 
existence  of  a  probable  cause,  and  that  under  the 
circumstances  of  the  case,  there  was  no  evidence  of 
malice,  for  though  the  defendant  ought  to  have 
given  notice  of  the  dishonour  of  the  note,  still 
the  note  itself  existed,  upon  which  the  plaintiff's 
name  appeared  as  an  indorser. 

Plaintiff  nonsuited. 
Garraw 
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Garram  A.  G-,  and  Cvmyns  for  the  plaintiff  1315. 

v         y       ■' 
Bristow 
Park  and  Lowes  for  the  defendant  v. 

Hbywooo. 

[Attornies,  MmjJbeiv  and  Collins.] 


Solomon  v.  Turner,  Bart*  Monday 

June  19. 

ASSUMPSIT  on  a  promissory  note  made  by  the  a  defendant 
defendant  payable  to  the  plaintiff.  *  J*°  hu  ,«iftB 

r   *  *  hit-promisafxy 

note,  at  the  sti- 

TTie  defendant's  signature  to  the  note,  having  pdaed  price 
been  proved,  the  Attorney-General  for  the  defend-  cannot^e* 
ant  proposed  to  prove  that  certain  pictures  had  the  inadequacy 
been  sold  by  the  plaintiff  who  was  a  dealer,  to  the  dera^n°u?evi- 
defendant,  at  prices  infinitely  exceeding  their  red  dence,  with  a 
value,  and  that  the  note  in  question  had  been  ^T^^JJ1" 
given  as  a  security  for  the  price  of  one  of  these;      mage*  but  he 

may  give  it  in 

Park  for  the  plaintiff,  objected  that  it  was  not  circumstance 
competent  to  the  defendant  to  give  in  evidence  ^catoryof 
the  inadequacy  of  the  consideration  for  which  the  to  defeat  the 
note  was  given,  and  cited  Morgan  v.  Richardson  (a),  contact  alto* 
and  Tye  v.  Gwynne  (6),  and  insisted  upon  the  dis-  w* 
tinction  between  want  of  consideration,  and  a  par- 
tial failure  of  consideration. 


(a)  Cited  7  East,  4S3.     x  Campb,  40.  ».   '     (4)  %  Campb.  346. 

e  2  The 
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18I&  The  Attorney-General  for  the  defendant*  offered 

Solomon  to  Prove  ^at  two  notes  had  been  given,  one  of 

v.  which  for  the  sum  of  200/.  had  been  paid,  and  that 


TUBXBIL 


that  sum  was  more  than  adequate  to  the  value  of  the 
pictures.  In  the  cases  cited,  the  articles  were  of 
a  perishable  nature,  but  in  this  case  the  plaintiff 
knew  that  the  pictures  were  of  little  value,  and 
therefore  he,  the  defendant,  was  at  liberty  to  resist 
the  claim,  on  the  ground  of  fraud  and  deceit $  and 
he  cited  the  cast  of  Fleming  v.  Simpson  (a). 

Lord  Ellenborough.  I  will  not  admit  the  evi- 
dence for  the  purpose  of  reducing  the  damages  by 
shewing  that  the  pictures  were  of  an  inferior  value, 
but  if  you  can,  by  the  inadequacy  of  the  value  and 
other  circumstances,  prove  fraud  on  the  part  of  the 
plaintiff,  so  as  to  shew  that  there  was  no  contract 
at  all,  the  evidence  will  be  admissible;  if  it  fall 
short  of  that,  it  will  be  unavailable. 

The  defendant  failing  to  give  such  proofs  the 
plaintiff  had  a  verdict. 

Park  for  the  plaintiff 

The  Attorney-General  and  Adam  for  the  de- 
fendant. 

£Attorniet>  Jones  and  Watkim^ 
(a)  1  Campb.  40.  *•  See  Lewis  t>.  Cotgrave,  %  Taunt.  *• 
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1815. 


Stone  v.  Metcalf. 


ASSUMPSIT  by  the  plaintiff  as  the  payee  against  An  indorse- 
the  defendant  as  the,  maker  of  a  promissory  ^j^wy* 

note  for  IOOO&  note,purports 

to  have  been 

attested  by  a 

The  witness  who  proved  the  defendant's  sig-  subscribing 
nature  was  asked  upon  cross-examination  by  Top-  ^££j£ 
ping  for  the  defendant,  who  wrote  an  indorsement  be  called 
on  the  back  of  the  bill.  to  £°7 

such  indorse- 


The  Attorney-General  for  the  plaintiff  objected  to     ^^^ 
this,  since  it  appeared  that  the  indorsement  had  tJ£^D^s*Y 


been  attested  by  a  witness  who  had  subscribed  his  sigw**ehas 

oeen  Droved  m 

signature  as  an  attesting  witness*  ^  J^  ^ 

the  payee,  can- 

When  tjie  bill  was  read,  Topping  contended  SJ^E" 
that  he  was  entitled  to  have  the  indorsement  read  being  read,  ' 
as  well  as  the  body  of  the  note.  t^Sd** 


Lord  Ellenborough.  —  The  plaintiff  is  entitled  jnJJ?i5^ 
to  have  the  note  read,  having  proved  the  defend-  on  a  note,  by 

which  the 
plaintiff,  the  payee,  undertakes  to  enlarge  the  time  for  payment  specified  in  the  body  of 
the  note,  cannot  be  considered  as  incorporated  with  the  note  so  as  to  render  an  agreement 
stamp  nem.  usury ■ 

The  payee  of  a  note  indorses  upon  it,  my  will  and  desire  is,  that  the  money  shall  not  be 
called  in  for  two  years,  &c.  and  that  if  the  said  C.  S.  shall  wish  for  further  time,  he  shall 
hare  k  without  suit  at  law  until  three  years  next  after  my  decease;  sembU,  these  are 
words  of  mere  indulgence  and  favour  and  do  not  operate  as  a  defeasance. 

(fe  What  their  effect  would  be  as  between  the  maker  of  the  note  and  the  executors  of 
the  payee  ? 

e  3  ant's 
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is  15.  ant'*  signature,  but  that  which  is  indorsed  upon 

Stone  *^e  note  may  ^e  a  different  instrument  wholly 

v.  unconnected  with  the  note. 
Mbtcalf. 

The  defendant  having  proved  the  indorsement 
by  the  subscribing  witness,  the  indorsement  was 
read  in  these  terms,  "  Although  the  within  pro- 
"  missory  note  is  payable  by  Charles  Metcajf  in 
"  — —  months,  my  will  and  desire  is,  that  the 
"  money  shall  not  be  called  in  for  two  years,  and 
"  that  if  the  said  Charles  Metcalf  shall  wish  for 
"  further  time  he  shall  have  the  same  without  suit 
"  at  law,  until  three  years  next  after  my  decease. 
(Signed)  — Stone.9 


99 


Topping  contended  on  the  authority  of  Leeds  v. 
Lancashire  (a),  that  the  indorsement  was  part  of 
the  note,  and  therefore  that  as  this  was  an  agree- 
ment between  the  parties,  it  should  have  been 
stamped  as  an  agreement,  and  declared  upon  as 
such. 

Lord  Ellenborough.  —  I  have  on  one  side  of 
the  paper  a  perfect  note  in  point  of  law,  and  on 
the  other,  that  which,  if  it  had  been  stamped,  might 
have  operated  as  a  defeasance,  but  without  a  stamp 
I  cannot  look  at  it.  Supposing  however  these 
words  to  be  incorporated,  they  are  words  of  mere 
indulgence  and  favour;  he  says  my  will  and  desire 
is,  &c.  as  to  tHe  executors,  the  case  might  be  dif- 
ferent. 

Verdict  for  the  plaintiff. 

(*)  a  Canpb.  aoj* 

The 
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The  Attorney -General  for  the  plaintiff  ,    1815-    , 

Tapping  for  the  defendant. 

[Attorniet,  Worth**  and  Baxter.] 


Stone 

v. 

Mktcalp. 


GOSSON  V.  GRAHAM.  Same  day. 

TRESPASS;  1st.  count,  for  breaking  and  JJg^^ 
entering  an'  apartment  of  the  plaintiff,  and  j^u  sufficient 
seizing  and  throwing  out  of  the  window  a  num-  to  entitle  the 
ber  of  jars  and  a  quantity  of  paint  and  varnish.  ^S1^^11 
Another  count  for  taking  and  carrying  away  and  count,  alleging 
converting  to  the  defendant's  use  a  number  of  jars  ^J^^IIL  * 
and  quantity  of  varnish.       ' 

A  trespass  was  proved,  by  breaking  into  the 
apartment,  and  it  was  also  proved  that  the  de- 
fendant threw  down  and  broke  a  jar  belonging  to 
the  plaintiff 

Verdict  for  the  plaintiff,  damages  w. 

Comyn  for  the  defendant,  suggested  that  the 
plaintiff  was  not  entitled  to  more  costs  than  da- 
mages, since  the  breaking  of  the  jar  was  not  a 
taking  and  carrying  away  and  converting  under 
the  latter  count. 

E  4  But 


«6 


1815. 

U— v 

Gossok 

Graham. 
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But  Lord  Ellevborough  was  of  opinion  that 
the  plaintiff  under  the  circumstances  was  entitled 
to  full  costs,  and  as  it  appeared  that  the  parties 
had  reciprocally  been  guilty  of  vexatious  acts,  he 
refused  to  certify  under  the  stat.  of  EUz.  for  the 
purpose  of  depriving  the  plaintiff  of  costs,  al- 
though the  trespass  appeared  to  be  of  a  very  trivial 
nature. 


Gurney  and  Starkie  for  the  plaintiff. 
Comyn  for  the  defendant. 

fAttornies,  Hughes  and  Beckett*'] 


Tuesday, 
June  40. 


Pickering  v.  Rudd. 


Tretpaa.  for  J)ECLAR  ATION  for  breaking  and  entering  the 
r^nian  plaintiff's  close ;  for  setting  up,  putting  up, 

creeper  1  plea,  hanging,  and  placing  a  certain  shew-board  in  and 

cau^Cw  uPon  anc*  over  ^e  *anc*  °f  l^e  plaintifli  and  for 
doing  damage   breaking,  lopping,   and  damaging   a  tree  there 

MttV^^.  &OVfm&  Plea> the  General  Issue,  and  as  to  the 
Replication,  tree,  the  defendant  pleaded  that  it  was  unlawfully 
fodant'Med    aPrea|ftn8  over  a  certain  messuage  of  the  defend* 

greater  force 

and  violence^  and  did  greater  damage  than  was  necessary*  On  issue  joined  upon  thia 
replication,  the  plaintiff  cannot  go  into  evidence  to  shew  the  quantum  and  nature  of  the 
damage  done  to  the  premises. 

A.  erects  a  board  which  projects  over  B.'s  land,  at  a  considerable  distance  from  the 
surface,  and  occasions  inconvenience  to  B.  gar.  whether  B.'s  remedy  is  by  action  of  tres- 
pass q.  c.  f.  or  an  action  on  the  case. 

ant's 
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ant's  adjoining  to  the  bcus  fa  quo*  and  that  be- 
cause it  was  an  incumbrance  to  his  premises,  there* 
five,  &c.  doing  no  unnecessary  damage.— Repli*  *T 
cation  that  the  defendant  of  his  own  wrong,  &c,  ^^ /jSSw- 
and  with  greater  force  and  violence  than  was  ne- 
cessary, and  with  greater  damage  to  the  said  tree 
than  was  necessary,  &c«,  on  which  issue  was 
joined. 

It  appeared,  that  the  house  of  the  defendant 
adjoined  to  the  garden  of  the  plaintiff  which  was 
behind  his  house  in  Bernard  Street,  and  that  a 
Virginian  creeper  which  grew  in  the  plaintiff's 
garden,  spread  itself  over  the  side  of  the  defend- 
ant's house,  and  was  very  ornamental  to  the 
prospect  from  the  plaintiff's  house.  The  defen- 
dant, a  hair  cutter,  wishing  to  hang  up  *  shew- 
board  on  that  side  of  his  house,  which  was  over* 
spread  by  the  Virginian  creeper,  managed  by 
means  of  ropes  and  a  scaffolding  suspended  over  the 
garden,  without  touching  the  surface  of  the  plainr 
tiflTs  premises,  to  cut  away  such  a  portion  of  the 
creeper  as  was  sufficient  to  fcdiqit  the  shew-board, 
and  affixed  the  board  to  his  own  house,  projecting 
from  three  to  four  inches  from  the  surface  of  the 
wall. 

The  Attorney-General  and  Richardson  for  the 
plaintiff  were  going  into  evidence  to  shew  that 
the  tree  had  not  produced  dampness  or  other  in- 
convenience to  the  premises  of  Mr.  Rudd. 

Jervis, 
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I*15'  Jervis,  for  the  defendant,  objected  to  suclrevi* 

Pickering  dence,  contending  that  such  a  damage  as  gave  a 
v.         right  to  remove  was  admitted  by  the  pleadings, 
aid  Another.  an<*  ^ere  wss  no  ncw  assignment. 

Lord  Ellenborough.  —  The  defendant  justifies 
the  removal  of  the  tree  as  being  noxious  to  his 
premises ;  the  plaintiff,  by  his  replication,  admits 
it  to  have  been  mischievous  to  some  extent,  and  the 
issue  is,  whether  the  defendants  used  more  force  and 
violence,  and  did  more  damage  to  the  tree  than 
was  necessary.  The  plaintiff  admits  a  breaking  to 
be  necessary,  and  therefore  it  cannot  now  be  drawn 
into  question,  whether  a  breaking  was  necessary 
or  not 

It  was  then  contended  for  the  plaintiff;  that  the 
putting  up  of  the  board,  which  projected  three  or 
four  inches  from  the  defendants'  wall,  over  the 
garden  of  the  plaintiff  was  of  itself  a  trespass,  and 
this  had  not  been  justified. 

Lord  Ellenborough.  —  You  must  prove  that 
the  projection  is  a  trespass ;  it  may  be  a  very  nice 
question.  —  I  recollect  a  case,  where  I  held  that 
firing  a  gun  loaded  with  shot  into  a  field  was  a 
breaking  of  the  close.  The  learned  judge  on  the 
circuit  with  me,  doubted  upon  the  point,  but  many 
with  whom  I  afterwards  conversed  on  the  subject, 
thought  I  was  right ;  and  the  judge  himself,  who  at 
first  differed  from  me,  was  afterwards  of  the  same 
opinion ;  but  I  never  yet  heard,  that  firing  in  vacuo 

could 


AFTER  TRINITY  TERM,  55  GEORGE  m.  £9 

could  be  considered  as  a  trespass.   No  doubt,  if  you      1815. 
could  prove  any  inconvenience  to  have  been  sus-   pJCKjUUKO 
tained,  an  action  might  be  maintained :  but  it  may         v. 
be  questionable,  whether  an  action  on  the  case  would  ^^^Sber. 
not  be  the  proper  form.    Would  trespass  lie  for 
passing  through  the  air  in  a  balloon  over  the  land 
of  another  ? 

The  Attorney-General  and  Richardson  contended 
that  the  dropping  of  rain  from  the  projecting  board 
upon  the  garden  of  the  plaintiff  was  an  incon- 
venience which  entitled  him  to  an  action;  and 
that  if  the  projection  was  not  a  trespass,  it  would 
be  no  trespass  to  cover  the  whole  extent  of  the 
garden. 

Lord  Ellenborough.  —  Undoubtedly  an  action 
would  be  maintainable  in  that  case  for  obstructing 
the  light,  but  it  is  another  question  whether  an 
action  of  trespass  lies  for  interfering  with  the  co- 
lumn of  air  incumbent  on  the  land. 

It  afterwards  turned  out  that  the  board  did  not 
extend  beyond  the  foundation  wall  of  the  defend- 
ant's house,  which  put  an  end  to  all  question  upon 
that  point. 

Lord   Ellenborough  in  summing  up  to  the% 
jury,  told  them  that  it  was  admitted  upon  the 
record  that  some  damage  had  been  done  by  the 
continuance  of  the  tree,  and  that  the  question  was, 
whether  in  removing  the  mischief  the  defendants 

had 
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1    W.**    ■  ***  d°nC  any.  djwa8e  to  ^  tree  which  might 
?jc*jww  ^ve  ^n  avoided. 
/  Verdict  for  the  defendants. 

and  Another.       ,_, 

The  Attorney*General  and  Richardson  for  the 
plaintiff 

•ftm*  and  Abbott  for  the  defendants. 

In  the  ensuing  term  the  court  of  King's  Bench 
refused  a  rule  nisi  for  a  new  trial. 

I Attornies,  Caley  and  Presland.'] 


Suntdiy.       Dbady  and  Another  Assignees   of  Ganson   0. 
4  Harrison. 

A.tafasB.'s  ,rJ^ROVER  by  the  plaintiffs  as  the  assignees  of 
*£ntt"  m  Ganson  a  bankrupt,  against  the  defendant, 
act  of  bank-     who  claimed  under  an  execution  at  the  suit  of 

ruptcycom-      L     d 
and  assigns 

them  to  c.  jt  appeared  that  the  bankrupt  had  committed  an 

A/sexamina-  £\       -■  _        r,  _ 

tion  taken  un-  act  of   bankruptcy  on  December  9th,   1813,  the 

der  the  com* 

mission  subsequently  to  the  assignment,  cannot  be  read  in  an  action  by  the  assignees 

against  C.  in  order  to  shew  A.'s  knowledge  of  B.'s  insolvency  at  the  time  of  the  execution. 

But  (Semble)  an  examination  taken  previously  to  the  assignment,  would  have  been 
admissible. 

In  such  a  case  the  question  is  not  whether  C.  knew,  but  whether  A.  knew  that  B. 
was  insolvent. 

goods 
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goods  were  taken  in  execution  at  the  suit  of  Loyd      1615. 
on  the  29th  of  December  1813,  and  in  pursuance  of  "' t>^.     L,r 
an  agreement,  dated  February  7,  18 14,  between  and  Anotlitf 
Loyd  and  Harrison  (who  was  the  landlord  of  the         *• 
premises  on  which  the  execution  was  levied),  the 
goods  were  assigned  by  the  sheriff  to  Harrison  as 
the  purchaser.     The  principal  question  was,  whe- 
ther Harrison  was  protected  by  the  stat.  49  G.  3. 
c.121.  the  commission  not  having  been  taken  out 
till  after  the  expiration  of  two  months  after  the 
execution. 

Gaselee  for  the  plaintiffs  proposed  to  give  in 
evidence  the  examination  of  Loyd  under  the  com- 
mission, dated  3d  Juke  1814,  to  shew  his  know- 
ledge at  the  time  of  the  execution,  of  Gansm'z 
insolvency,  stating,  however,  his  own  difficulty  on 
the  point,  which  arose  from  the  date  of  the  examin- 
ation ;  had  it  been  previous  to  the  assignment  there 
could  have  been  no  dou|>t ;  but  the  question  was, 
whether  it  was  competent  to  him  to  defeat  his 
own  assignment. 

Lord  Ellenboeough  was  of  Qpinion,  that  upon 
this  ground  his  evidence  was  inadmissible,  and 
that  the  question  was  not  whether  Harrison  knew 
of  the  insolvency  at  the  time  of  the  execution, 
but  whether  Loyd  knew  it. 

Other  evidence  was  given  to  shew  LoycTs  know- 
ledge. 

Verdict  for  the  plaintiff. 

Gaselee 
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IS*5«  Gaselee  and  Tyndal  for  the  plaintiffs. 

DSADT 

and  Another      Park  and  Comym  for  the  defendant. 

Harrison* 

£  Afternic*,  Aldridge  and  HowelL] 


Same  day.  FlTCH  V.  T0ULM1N. 

A  piea^'i  ^CTION  against  the  defendant  as  an  admi- 
nwcZ^mu  nistrator.  When  the  cause  was  called,  Peake 
received  when  for  the  defendant,  tendered  a  plea  puis  darrein 
^JSl^if   continuance  of  judgment  recovered  by  a  creditor. 

it  bear  the 

[^^  Marryatt for  the  plaintiff,  contended,  that  under 
plea;  but  in     the  circumstances  which  he  was  about  to  enter 

venTvexadctw    m^°9   8UC^  E  P^*  WES  S  mere  nuH*ty* 
delay,  the 

Court  will  or-       lard  Ellenborough.  —  If  it  has  the  form  and 

der  a  demurrer 

totuchApUa,  semblance  of  a  plea,  I  shall  receive  it,  it  may 
tottandforthe  probably  be"  a  bad  plea,  but  that  cannot  be  con- 
in  term.      7  sidered  here. 

The  plea  was  put  in  and  tacked  to  the  record. 

Lord  Ellenborough  afterwards  said,  In  order 
to  prevent  practices  of  this  kitid  from  being  re- 
sorted to  for  the  purpose  of  delay,  let  it  be  under- 
stood, that  the  plaintiff  if  he  succeed  on  demurrer, 
2  shall 
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shall  be  as  forward  as  to  judgment  as  if  he  had       1815. 
obtained  a  verdict  to-day.    It  shall  stand  for  the       Fitch^ 
first  paper  day  in  term. 


Tpuucuu 


Marry att  for  the  plaintiff. 
Pedke  for  the  defendant 

[Attoroks,  Rice  and  BUtudaU  &  Co.] 


Rex  v.  Houlditch  and  Another.  same  ^     * 

"PWO  cases  stood  in  the  cause  list  in  this  order,  One  bdict- 
Rex  v.  Houlditch,  Res  v.  Houlditch  and  Another,  merit  against 
in  both  of  which  special  juries  had  been  struck  by  JjgSltJS 
the  prosecutor ;  the  causes  had  also  been  entered  b.,  are  entered 
by  the  defendants  as  common  jury  causes  in  the  ^^ro^?0  , 
same  order.  special  juries 

having  been 
•truck  in  bath, 

Park,  for  the  prosecution,  insisted,  that  as  the  and  both  hay- 
special  juries  had  been  struck  by  the  prosecutor,  he  i^ecn*n* 
had  a  right  to  have  th6  latter  cause  tried  the  first,    mon  jurj° 

causes,  the  pro- 
Lord  Ellenbobough. — If  one  had  been  a  special  ^^^^ 
jury  and  the  other  a  common  jury  cause,  the  former  »s  the  fat 
would  have  had  precedence.    As  they  are  both  spe-  aTorieTof* 
cial  juries  they  must  be  taken  in  the  order  in  which  trial. 
they  are  entered. 

Park. 
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1615.  Park. — Then  I  will  withdraw  the  record  in  iter 

*'  j^       V.  Houlditch* 

^dAt^tf  Lord  Ellenborough. — I  think  you  have  not 
'  the  same  dominion  over  the  record  in  a  criminal 
as  in  a  civil  cause,  and  that  the  prosecutor  cannot 
by  withdrawing  the  record  prevent  the  defendant's 
acquittal;  but  at  all  events,  he  cannot,  where 
there  is  a  common  jury  pannel  also,  the  cause 
having  been  entered  by  the  defendant. 

'His  lordship  afterwards  said,  If  you  do  withdraw 
the  record,  I  shall  direct  the  common  jury  cause 
to  be  called. 

Both  were  tried  at  the  same  time  by  consent 
Park  for  the  prosecution. 

[Attornien  Harmer  and  Christie.] 


Same  day.  Jaggers  v.  Binnings,  and  Another. 

A. and  B.  are  ^CTION  against  the  defendants  as  part-owners 
p**"*****  for  seamen's  wages. 

parbownen  of 
a  vend,  an  ad* 

minion  ty  a.  The  question  arose,  whether  A.  and  i?.  being 
rf  ^utJ^.  partners,  and  also  part-owners  of  a  vessel,  the  ad- 
enhip,bot  mission  of  A.  as  to  a  subject  of  copart-ownership> 
ISdrfpTE*"  but  not  of  copartnership  was  binding  upon  B. 

blading  on*    .  u  j^ 
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Lord  Ellenborouoh  ruled  that  it  was  not.     •         1815. 

Jaggers 
Gurney  and  Tindal  for  the  plaintiff.  *• 

BmiriNGs 
and  Another. 

J.  Parke  for  the  defendants* 

[Attoroiet>  Asbfield  and  K%iter^\- 


Cane  r.  Baldwin  and  Others.    Executors    of  Saturday, 
Baldwin.  Junea4' 

A  CTION  to  recover  31/.  paid  to  the  defendants  The  vendor 
as  a  deposit  on  the  purchase  of  a  lot  of  land  ^^ilnd* 
upon  Hanwell  Moor,   which   had  been  inclosed  undertakes  to 
under  an  act  of  parliament.     This  act  directed  C0DTey  th*m 

v  •     .  -.11/*  .         to  the  vendee, 

that  the  commissioners  might,  before  the  execution  this  a  an  un- 
of  their  award,  by  public  notice  direct  that    all  d«rtakingto 
rights  of  common  should  be  extinguished,  such  le^TJstate; 
notice  had  been  given,  but  the  commissioners  had  and  the  vCn- 
made  no  assignment  of  the  lands  according  to  0nlyaneqult- 
their  apportionment.    By  the  terms  of  the  sale,  the  able  interest 
copyhold  land  was  to  be  surrendered,    and  the  J^™^n? 
freehold  conveyed  at  the  expence  of  the  purchaser,  mentby  the 

commissioners 
the  sendee  is 

Garrow  A.  G.  for  the  defendants,  contended,  entitled  to 
that  by  the  agreement  on  the  part  of  the  defend-  ^p°^hl8 
ants,    it  was    to    be    understood    that  the  pur- 
chaser's name  was  to  be  substituted  for  that  of  the 

vol.  1.  f  ven- 
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1815.       vendor's,  and  that  they  would  assign  such  interest 
as  they  had  in  the  premises.    But 

Lord  Ellbkborough  was  of  opinion,  that  the 
defendants  had  undertaken  for  the  conveyance  of  a 
legal  estate,  and  that  as  it  appeared  they  had  no 
more  than  an  equitable  one,  the  plaintiff  was 
entitled  to  recover. 

It  appeared  that  29/L  had  been  paid  by  way  of 
deposit,  and  aL  as  auction  duty  to  the  auctioneer. 

The  Attorney-General  contended,  that  the  duty 
which  had  been  paid  over  by  the  auctioneer  to  the 
Crown  was  not  recoverable. 

Lord  Ellenborough.  —  If  a  person  will  sell 
that  to  which  he  has  no  title,  he  must  return  the 
money  in  solido. 

Verdict  for  the  plaintiff. 

Topping  and  Marry att  for  the  plaintiff. 
Garrow  A.  G.  for  the  defendant 

£Attoraie$,  Lockett  and  Gooknej.] 
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Tempest  v.  Chambers.  1815: 

v  -     ' 


Averment  that 
A.  before  a 
magistrate  ma- 


£JASE  for  maliciously  and  without  probable  cause 
procuring  the  plaintiff  to  be  arrested  on  a 
charge  of  felony,  and  for  words  imputing  felony,     liaowiy 

charged  B. 
with  felony  ; 

The  1  st  and  2d  counts  of  the  declaration  alleged  the  infbnna- 
that  the  defendant  appeared  before  a  magistrate,  J^^S^ 
and  charged  the  plaintiff  with  having  feloniously  tortious  con- 
taken  away  a  pair  of  shutters  belonging  to  the  de-  ^J?*?*  uP°tt 

c      .  J       r  °     °  which  a  war- 

lendant.  rant  for  felony 

was  ixnpro- 

Upon  the  information  being  produced,  it  ap-  theVariarce  1/ 
peared  on  the  face  of  the  information,  that  the  fataL 
defendant  had  charged  the  plaintiff  with  having  imputingfe- 
unlawfully  taken  away  a  pair  6f  shutters  belonging  lo°y»  but 
to  the  plaintiff;  and  having  converted  the  same  to  ^^7^ 
his  own  use,  against  the  form  of  the  statute,  &c.  such  warrant, 
the  language  of  the  warrant  was  similar.  t*ndeTtoam- 

_vey  a  substan- 

Lord  Eixenborough  was  of  opinion  that  the  dvecl|£^£e 
variance  was  fatal,  since  it  appeared  that  the  de- 
fendant had  not  charged  the  plaintiff  with  felony, 
but  with  a  bare  trespass,  in  taking  away  the  shut- 
ters, for  which  no  warrant  ought  to  have  issued. 

The  defendant  having  obtained  the  warrant,  on 
meeting  with  Salmon,  an  agent  of  the  plaintiff's, 
said,  "  I  have  got  a  warrant  for  Tempest,  I  will  « 

Fa  "  advertise 
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1815.       «  advertise  a  reward  of  20  guineas  to  apprehend 
T^J^T''  "  ^im.     '  s*Ml^  transport  him  for  felony." 

Chambers.  Lord  Ellenboeough. —  The  case  is  reduced  to 
the  speaking  of  the  words.  The  defendant  pro- 
bably thought  that  as  he  had  obtained  a  warrant 
the  plaintiff  had  been  guilty  of  felony.  The  war- 
rant was  improperly  granted,  and  if  proper  atten- 
tion had  been  paid  to  the  circumstances,  it  would 
not  have  issued.— This  is  different  from  the  case 
of  words  spoken  without  explanation  to  a  stranger, 
since  they  were  spoken  to  one  who  had  been  em- 
ployed as  the  plaintiffs  agent,  and  arose  out  of  the 
situation  of  the  parties.  He  put  his  own  sense 
upon  the  warrant,  I  do  not  think  he  meant  more* 
If  you  are  of  opinion  that  he  meant  substantively 
to  impute  a  charge  of  felony,  the  plaintiff  will  be 
entitled  to  your  verdict,  but  not  otherwise. 

Verdict  for  the  plaintiff,  with  nominal  damages. 

Garrow  A.  G.,  and  Starkie  for  the  plaintiff 

Park  and  E.  Lowes  for  the  defendant 

[Attonuw,  WUkngbkj  uA  Wbitaker.] 
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ADJOURNED  SITTINGS  AT  GUILDHALL. 


1815. 
Glossop  v.  Jacob.  m^T"""^ 

June  36. 

ASSUMPSIT  against  the  defendant  as  the  accep-  a  foreign  bin 
tor  of  a  biU  of  exchange.  fc'SSf" 

of  zoo/.  ster~ 

The  bill  was  for  the  payment  of  ioo*  sterling,  Q^^* 
it  was  objected  that  the  word  sterling  was  omitted  word  sterling 
in  the  declaration.  "\£* %*** 

ration  is  not 
a  material  va- 

Lord  Ellenborouoh  over-ruled  this  objection.    "avyhere  a 

foreign  bill  it 

The  bill  was  payable days  after  sight.  —  A  J^ubtime 

date  appeared  on  the  bill,  under  which  the  defend-  after  tight,  and 
ant's  acceptance  was  written,  but  it  was  sworn  that  ducdOTof&e 
the  date  was  not  in  the  defendant's  hand-writing,  wit  an  accept- 
and  there  was  no  evidence  to  shew  the  time  of  j^  bee?"to 

acceptance.  written  by  the 

defendant  un- 
der a  date 

Garr&w  A.  G.f  objected  to  the  bill  being  read  which  is  not 
in  evidence,  until  the  time  of  acceptance  had  been  ^th-the 

proved.  date  is  evidence 

of  the  time  of 
acceptance, 

because  it  is  the  usual  course  of  business  in  such  cases,  for  a  clerk  to  write  the  date,  and 

for  the  party  to  write  his  acceptance  under  the  date. 

f  3  Lord 


Jacob. 
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v    1815-  Lord  Eixenborougi*.  —  The  least  possible  evi- 

Glossop     deuce  would  be  sufficient  to  remove  the  objection. 
*  *".       ^ ^e  Tluest*on  had  hung  in  even  balance,  I  should 
have  presumed  that  the  date  was  in  the  hand-writ- 
ing of  the  acceptor,  but  the  evidence  expressly 
negatives  the  fact. 

It  afterwards  was  stated  by  some  of  the  jury 
and  by  witnesses,  that  it  was  the  usual  course  in 
such  cases,  for  a  clerk  to  insert  the  day,  and  for 
the  party  to  write  his  acceptance. 

Lord  Ellenborough  then  allowed  the  bill  to  be 
read,  observing  that  where  a  bill  was  payable  after 
sight,  it  might  be  of  great  importance  to  the  accep- 
tor that  the  date  should  be  written  by  a  different 
person,  that  he  might  be  prepared  with  evidence 
of  the  real  date. 

Verdict  for  the  plaintiff. 

Park  and  Marry att  for  the  plaintiff. 

Garrcw  A.  6.,  for  the  defendant. 

[Attornies,  Walls  and  Collins.] 
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1815. 

^— v ' 

Paterson  v.  Zachariau  and  Arnold.  3«me  day. 

ASSUMPSIT  on  a  bill  of  exchange,  dated  Octo-  A.k*w»tiut 
bar  to,  1 8 14,  against  the  defendants  as  the  ^^^",,,4 
acceptors.    Arnold  had  suffered  judgment  by  de-  c  to  dusoiv* 
fault.    Zachariah  pleaded  the  general  issue.  2£lTbtto 

course  of  cm* 

The  defence  was,  that  the  acceptance  was  by  StaEwrfffo- 
Arnold  alone,  in  fraud  of  Zachariah,  after  a  disso-  «*  upon  the 
lution  of  partnership,  to  which  the  plaintiff  was  ^J^  rf 
privy.  ship,  it  ii« 

upon  him  to 
shew  that  the 

It  appeared  that  in  the  year  1813,  the  draft  of  intention  h« 
a  deed  of  dissolution  had  been  prepared  and  trans*  ^J^f*11* 
mitted  by  the  plaintiff,   who  was  the  attorney  of 
Arnold,  to  the  attorney  of  Zachariah,  for  his  appro- 
bation, but  it  did  not  appear  that  the  deed  had 
been  executed. 


Lord  Ellenbobough.  —  You  need  not  labour 
this ;  whenever  a  communication  has  been  made 
of  the  intention  of  parties  to  dissolve  a  partnership, 
which  is  in  the  course  of  execution,  the  burthen  is 
thrown  on  the  other  side,  of  proving  that  the  inten- 
tion has  been  abandoned. 


r  4  Taddy 
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1815«  Toddy  for  the  plaintiff  then  proposed  to  go  into 

Patmuoh    a  new  case  of  money  lent  tQ  the  defendant 

V. 

^Arnold.      LordELLENBOBODGH.  —  No,  after  you  have  gone 
A  plaintiff  who  uP°n  the  bill  of  exchange,  without  stating  this  case 
faib  in  puling  before,  1  will  not  admit  you  to  proceed  upon  ano- 
ZZIZ"  ther  ground. 
cannot  after-  Plaintiff  nonsuited. 

wards  go  into 

wfn>ii  has  not       Garr&w  A,  G.  and  Toddy,  for  the  plaintiff. 

bees  stated. 

Topping  and  Andrews  for  the  defendant. 

[Attornies,  Gresbam  and  baatj.'] 


Same  da?.  »  Maying  v.  Todd  and  Others. 

The  liability  of  A  SSUMPSIT  against  the  defendants,  who  were 
who^ndcr^  wharfingers  and  lightermen,    for  not  safely 

takes  to  con-  keeping  a  quantity  of  goods  entrusted  to  them  in 
iTwharf to™  Londanj  in  order  to  be  shipped  to  the  plaintiff's, 
the  vessel  in     the  vendee's,  at  Newcastle. 

his  own  lighters 

h  simjiar^to  The  good^  whi]st  upon  ^  ^ufaMf  premises, 
carrier.  had  been  accidentally  destroyed  by  fire,    and  the 

Notice  to 
the  vendor  of  goods,  that  the  carrier  by  whom  he  sends  them,  limits  his  responsibility,  is 
equivalent  to  notice  to  the  vendee  who  directs  them  to  be  sent. 

A  carrier  may  not  only  limit,  but  exclude  all  responsibility  by  notice. 

9  question 
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question  was,  whether  the  defendants,  whose  duty      1815. 

it  was  to  convey  the  goods  from  the  wharf  in  their  **  u^i^--* 

own  lighters  to  the  vessel  in  the  river,  were  liable         * 

for  the  loss.  ?<*>* 

and  Qthtrt, 

Lord  Ellenborough  was  of  opinion  that  the 
liability  of  a  wharfinger,  whilst  he  has  possession  of 
the  goods,  was  similar  to  that  of  a  carrier ;  and  he 
inquired  whether  the  defendants  had  any  case  to 
the  contrary. 

It  afterwards  appeared  that  the  defendants  had 
so  limited  their  responsibility,  that  it  did  not  ex- 
tend to  a  loss  by  fire,  and  that  the  vendor  in  Lon- 
don had  had  notice  to  that  effect 

Garr&w  A.  G.  submitted  that  notice  to  the 
vendor  in  London  would  not  bind  the  vendee  in 
the  country. 

Lord  Ellenborough. — The  vendee  is  bound  by 
the  acts  of  the  vendor  and  his  agents,  and  if  his 
conduct  has  been  improper,  the  vendee  must  resort 
to  him  for  his  remedy. 

Hohroyd  submitted,  whether  the  defendants 
could  exclude  their  responsibility  altogether.  This 
was  going  further  than  had  been  done  in  the  case 
of  carriers,  who  had  only  limited  their  responsibi- 
lity to  a  certain  amount. 

Lord  Ellenborough.— Since  they  can  limit  it  to 
a  particular  sum,  I  think  they  may  exclude  it  alto* 

gether, 
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1815.  It  appeared  that  the  defendant  had  represented 

DaVis     *****  Bradshaw  was  a  man  in  good  circumstances, 

».         and  of  large  property,  and  had  told  the  plaintiff 

Kwi*      that  he  need  be  under  no  apprehension  as  to  his 

responsibility  ;    it  also  appeared  that  at  that  time 

Bradshaw  was  in  confinement  for  debt,  and  had 

been  in  that  situation  for  some  time  before. 

Lord  Ellenborough. — You  must  go  much  fur- 
ther than  this  to  prove  the  deceit.    You  must  shew 
that  some  deceit  was  practised  for  the  purpose  of' 
putting  the  party  off  his  guard,  and  preventing  him 
from  being  watchful,  (a) 

The  plaintiff  not  being  able  to  carry  his  case  fur- 
ther, was 

Nonsuited. 

[Attornies,  Morgan  and  Melsoru~\ 
(a)  See  Baglehole  v.  Walters,  3  Campb.  156. 


fitn,d*5r*  Corsbie  v.  Oliver. 

by  thT^iain-     DEBT  on  bond  by  the  plaintiffs*  who  declared  as 
^o?*-1*11"  assignees  of  a  bankrupt.     Plea,  payment. 

bankrupt*  pita,  payment ;  it  it  not  incumbent  on  the  plaintiffs  to  prove  themselves  to 
Jbeaafgaeet, 

*      m-  Littkdale, 
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LitUedale,  for  the  defendant,  contended,  that  it  1815. 
was  incumbent  on  the  plaintiffs  to  prove  themselves 
assignees,  as  stated  in  the  declaration.  If  this  was 
not  necessary  then  before  the  statute  for  pleading 
double,  the  defendant  would  have  been  excluded 
in  such  a  case  from  one  ground  of  defence. 

Lord  Ellenborough.— Before  the  statute,  a  dif- 
ficulty might  have  arisen,  and  both  title  and  merits 
could  not  have  been  put  in  issue ;  they  would  have 
been  excluded  from  one  ground  of  defence,  but  so 
a  defendant  would  in  a  multitude  of  other  cases, 
where  having  several  grounds  of  defence,  he  would 
have  been  compelled  to  elect  the  strongest  The 
general  principle  is,  that  a  party  who  puts  himself 
upon  one  issue,  admits  all  the  rest. 

,  Verdict  for  the  plaintiff. 

Lowes  for  the  plaintiff. 

IAttkdak  for  the  defendant 

[Attornief,  Thomas  and  J?//m.] 
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1815* 

■  "V    ■ 


Robson  v.  Curtis. 


ASSUMPSIT  for  money  paid. 


A*  receiving  a 
bill  of  ex- 
change in  pay- 
ment for  pan        Robson  had  indorsed  to  Curtis  a  bill,  drawn  by 

«tdel°iokti      ^k  on  Bruce>  Payable  to  Robson. 

purchased  by 

hinweif  and  Curtis  had  indorsed  it  over,  and  the  bill  having 

bill  to  B.  and  been  dishonoured,  the  defendant  promised,  that  if 

B.  indorses  it  the  plaintiff  would  take  it  up,   he  the  defendant 

bebigVs-  would  pay  to  the  plaintiff  one  half  the  amount,  and 

honoured,  B.  for  this  sum  the  action  was  brought. 

promises  to 
pay  to  A.  half 

of  the  amount       It  appeared  that  the  bill  in  question  had  been 

if i*  *£*£  P*"1  hy  Cbfe  ^  ^^  to  Ac  P1**11^  md  de" 
takmg  it  up  fendant,  who  were  in  the  habit  of  purchasing 
cannot  main-  iots  0f  cattle  from  the  breeders,  and  afterwards 
against  B„  ,  selling  them  in  smaller  parcels.  It  did  not  ap- 
whiistthe  pear  that  they  had  made  any  purchases  except 
£^remainT  jointly ;  after  the  sale  to  Cole,  part  of  the  same 
lot  of  cattle  remained  unsold,  and  it  did  not 
appear  that  the  account  had  ever  been  settled. 

Garrow  A.  6.  for  the  plaintiff,  submitted  that  all 
partnership  had  ceased  with  respect  to  the  transac- 
tion on  this  bill,  and  that  since  it  was  to  be  pre- 
sumed that  Curtis  had  received  the  whole  amount, 
the  plaintiff  was  entitled  to  recover  as  upon  a 
transaction  entirely  insulated. 

ii  Lord 
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Lord  Ellenbobough. —  If  there  had  been  part-       1815. 
nership  dealings,  and  only  one  item  remained  un- 
adjusted, the  difficulty  as  to  partnership  would 
disappear,  but  that  is  not  the  case  here,  since  some 
of  the  beasts  remained  after  the  sale  to  Cole. 

Plaintiff  nonsuited. 

Garrow  A.  6.  and  Puller  for  the  plaintiff. 

Park  for  the  defendant. 

f  Attornies,  Thompson  and  Curtis.] 


Sebag  v.  Abitbol. 


^pHE  defendant  under  his  notice  of  set-off,  relied  A.  accepts* 
on  a  bill  of  exchange  for  100/.  accepted  by  the  Jjf^*  *%£* 
plaintiff  in  favour  of  the  defendant,  payable,  when  at  his  bankers; 
due,  at  Messrs.  Whitehead  and  Co.  thahffl  isnerer 


sight  *"«n?tht 

The  bill  became  due  1st  March,  18 14,  but  was  after  the  bill 
never  presented.  Whitehead  and  Co.  became  bank-  ^^Thank1* 
nipts  in  November,  and  had  funds  of  the  plaintiff's  having  funds 
in  their  hands  at  the  time  of  the  bankruptcy.  of  his  in  their 

r     '  hands  become 

-  *  bankrupt,  A* 

Park  for  the  defendant  contended,    that  the  isootdi*- 
plaintif£  as  acceptor,  was  not  discharged  by  the  ^2Tdb,rB',i 


A  request  by  A.  subsequent  to  the  bankruptcy,  that  B.  will  return  the  acceptance  is  no 
waiver  of  the  laches. 

defendant's 


MO 


1*15. 

■    "v  ■ 
Sebao 

Abitbol. 
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defendant's  laches;  if  he  were,  then  in  every  case 
where  the  bill  was  not  presented  on  the  very  day, 
the  acceptor  would  be  discharged  by  the  bank* 
ruptcy  of  the  bankers  at  whose  house  it  was  made 
payable. 

Lord  Ellenborough  saved  the  point  for  the 
opinion  of  the  Court. 

Park,  in  the  course  of  the  cause,  contended  that 
the  laches  had  been  waived  by  a  letter,  which  the 
plaintiff  had  written  subsequent  to  the  bankruptcy, 
in  which  he  requested  that  the  bill  in  question,  to- 
gether with  a  draft  for  1 8/.  might  be  returned,  but 

Lord  Ellenborough  was  of  opinion  that  this 
was  no  waiver,  it  was  nothing  more  than  a  request  to 
have  the  acceptance  returned,  which  was  then  use- 
less, and  it  was  very  natural  that  he  should  make  it* 

Verdict  for  the  plaintiff  subject  to  a  motion. 

Topping  and  Campbell  for  the  plaintiff 

Park  and  Tindal  for  the  defendant. 

The  verdict  was  afterwards  set  aside,  the  Court 
of  King's  Bench  being  of  opinion  that  the  acceptor 
was  not  discharged. 

[Altorniea,  Rsardon  &  Davis  and  Evitt.j 
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1815. 
Nicholls  v.  Dowdino  and  Kemp.  1_  .  » 

Wednesday, 
JnnesS. 

ASSUMPSIT  on  bills  of  exchange,  and  for  goods  a  witness 
sold  and  delivered.  ctikdtopwi* 

that  A.  and  B. 
are  partners,  is 

In  order  to  prove  that  the  defendants  were  part*  asked  whether 
ners,  the  first  witness  was  asked,  Whether  the  de-  ^dh^ll,2^" 
fendant  Kemp  had  interfered  in  the  business  of  business  of  B* 
Dowding.  this  is  not  a 

leading  ques- 


The  question  was  objected  to  as  a  leading  one.       Primijade 

evidence  of  a 
partnership 
Lord   ElLENBOROUGH.  —  I  Wish  that  Objections  having  been 

to  questions  as  leading,  might  be  a  little  better  con-  v™*;  th!/e" 
sidered  before  they  are  made.     It  is  necessary,  to  partner  it 
a  certain  extent,  to  lead  the  mind  of  the  witness  to  ""fence 
the  subject  of  inquiry.    If  questions  are  asked,  to  £5^. 
which  the  answer  yes  or  no  would  be  conclusive,    . 
they  would  certainly  be  objectionable,  but  in  gene- 
ral no  objections  are  more  frivolous  than  those 
which  are  made  to  questions  as  leading  ones. 

Prima  facie  evidence  of  a  partnership  having 
been  given, 

Garraw  A.  G.  inquired  into  declarations  by  one 
of  the  defendants,  for  the  purpose  of  binding  the 
other,  which,  upon  the  objection  taken,  he  con- 
tended he  had  a  right  to  do,  since  otherwise  the 
evidence  would  be  excluded  altogether. 

vol.  i.  g  Lord 
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1815.  Lord  Ellenborough.  —  I  think  the  evidence  is 

Nicholls  admissible,  the  case  is  analogous  to  that  of  conspi* 

v.  racy,  where,  after  a  foundation  has  been  laid,  what 

and  Kkmf.  ^  ")een  sa*d  ^y  one  *s  ev*dence  against  the  rest. 

Garrow  A.  G.  and  J.  Parke  for  the  plaintiff. 
Park  for  the  defendant. 

[Attornies,  Denies  sad  Curwen,*} 


Same  day.  x  POTTER  V.  DEB008. 

fctw 2?"  DECLARATION  on  promises  to  marry  in  six 
plaintiff,  that  or  seven  months — to  marry  in  a  reasonable 

he  dm  pledged  time— and  to  marry  generally. 

marry  his 

SSk^  The  defendant  had  caUed  uPon  the  Pontiff  at 

in  a  month  her  father's  house,  and  after  an  interview  with  her, 

after  Chri*-  he  said  to  the  father,  upon  going  away,  I  have 

though  this  pledged  my  honour  to  marry  her  in  six  months,  or . 

varies  from  in  a  month  after  Christmas. 

the  promises 
hud  in  the  spe- 
cial counts,  it        Topping,  for  the  .defendant,  submitted  that  the 

fromwfckh  evidence  varied  from  the  first  count,  and  that  as  a 
the  jury  may  special  promise  appeared  in  evidence,  no  more  ge- 
jnfer  a  promise  nerai  promise  could  be  presumed.     But 

to  marry  gene*  *  * 

rally. 

io  Lord 


AFTER  TRINITY  TERM,  55  GEORGE  IIL  as 

Lord  Ellknborough  left  it  to  the  jury,  whether      1815. 
they  would  not  presume,  from  the  circumstanced,      pJJJJ^"^ 
a  general  promise  to  marry,  (which  the  law  would         «. 
consider  as  a  promise  to  marry  within  a  reasonable     Deboos. 
time)  and  whether  the  declaration  of  the  defendant 
had  any  other  effect  than  to  render  that  definite 
and  certain,  which  before  was  uncertain. 

Verdict  for  plaintiff 

Garrow  A.  6.  and  D.  F.  Jones  for  the  plaintiff. 

Topping  for  the.  defendant.  . 

[Atrornies,  Saggers  and  Gbwrcb.] 


Coram  Dampier  J. 

MaINWARING  t>.  MyTTON.  Wyitfe 

ASSUMPSIT  on  two  bills  of  exchange  (drawn  The  joint  ac- 
by  the  defendant  on  HiU  and  Co.,)  upon  de-  K*^" 
fault  of  payment  by  the  acceptors.  not  competent 

to  prove  a 
setoff  in  an 

The  defendant  having  given  notice  of  set  oflj  action  by  the 
called  B.  H.  to  prove  that  a  bill  of  exchange  had  J^^"* 
been  drawn  by  Hill  and  Co.  upon  the  plaintiff 
accepted  by  him,  and  indorsed  by  Hill  and  Co.  to 
the  defendant.     Upon  the  cross-examination  of 
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1815.      S.  H.  ft  appeared  that  he  was  one  of  the  firm  of 
V-££7' HtilandCo. 

WAKING 

Myttok.        Gamm  A.  G.,  objected  to  the  witness  as  incom- 
petent* 

Scarlett  contended  that  he  was  a  competent  wit* 
Hess,  since  if  he  defeated  the  action,  he  would  be 
liable  to  Mairttoaring. 

Mr.  J.  Damper  was  of  opinion,  that  the  witness 
was  incompetent,  since  he  was  interested  in  lessen- 
ing the  balance,  being  answerable  to  Mytton  for 
what  the  plaintiff  should  recover. 

The  plaintiff  had  a  verdict  for  the  full  amount 
of  the  two  bills. 

Gamm  A.  G#f  and  Marry att  for  the  plaintiff 

Scarlett  far  the  defendant. 
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1815. 
Nickson  v.  Thomas. 

A  SSUMPSIT  for  articles  supplied  for  the  use  of  a.  who* 
the  defendant's  ship.  J^HLSiT 

the  part-owner 

To  ahew  that  the  defendant  was  a  part-owner,  the  i^jjjj 
plaintiff  proved  that  his  name  had  been  registered  and  hat  after- 
as  the  owner  of  one-eighth  upon  the  oath  of  Cooke  *"*  *■£ 
and  others ;  and  that  he  had  afterwards  executed  share  by  deed 
a  deed  conveying  the  one-eighth  to  Cooke,  in  to  B;»  C07tm 
consideration  of  5$.,  and  that  he  had  covenanted  the  goodneat 
for  the  goodness  of  the  title.  of  hb  title, 

0  cannot  bead- 

nutted  to  prom 

It  was  proposed  to  call  Cooke  for  the  defendant,  *>y  th^en- 
to  prove  that  he  had  caused  the  registry  to  be  that  he  had* 
made,  without  any  authority  from  the  defendant,  and  «*  &<*  *>  fe- 
lt was  proved,  that  where  a  name  had  been  entered  temt  m  ^ 
by  mistake,  it  was  necessary  for  the  party  to  con- 
vey his  interest,  for  the  purpose  of  correcting  the 
mistake;  it  was  also  proposed  to  give  in  evidence  the 
letters  which  constituted  the  only  communication 
between  Cooke  and  the  defendant  on  the  subject, 
to  shew  that  no  authority  bad  in  fact  been  given. 

Topping,  for  the  plaintiff,  objected  that  such  evi- 
dence was  not  admissible,  since  the  defendant,  by 
his  conveyance  and  covenant,  had  adopted  the 
oath  of  Cooke,  &c. 

o  3  Lord 


Thomas, 
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^1815.  Lord  Ellenborough,  after  observing  that  in  a 

Hick**  ca8e  ^e  *^at  statedf  the  conveyance  by  the  de- 
v.  fendant  ought  to  have  been  special,  reciting  the 
mistake,  and  professing  to  convey  such  interest 
only  as  the  defendant,  under  the  circumstances, 
was  possessed  of;  said,  I  think  that  this  is  not 
evidence,  and  that  it  would  be  exceedingly  dan- 
gerous to  all  parties  to  admit  it,  not  only  to  the 
public,  but  to  the  individual,  as  tending  to  involve 
him  in  the  penalties  of  perjury. 

Verdict  for  the  plaintiff 

Topping  and  Curwood  for  the  plaintiff; 

Park  and  Toddy  for  the  defendant. 

[Attornies,  Gourteen  and  Tomtinson  &  Co*2 


Doe  &  Payne. 


Jn  ejectment 
on  a  clause  of 


in 


]7  JECTMENT  on  a  clause  of  re-entry  contained 
in  a  lease  to  one  Dyer  for  breach  of  his  co- 
the  tenant  venant,  "  Not  to  assign,  set  over,  or  otherwise 
•t^T'    Met  the  demijed  premises." 

otherwise  let 

the  demised  premises,  ft  is  not  sufficient  to  prove  the  defendant  a  stranger  in 
possession  of  die  demised  premises,  and  his  declaration  that  they  were  demised  to  him 
fcy  another  stranger/ 

And  such  evidence  would  not  be  sufficient,  even  if  the  tenant  had  covenanted  not  to 
part  with  the  possession. 

The 


Paths. 
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'  The  lessor  of  the  plaintiff  proved  that  the  de-  1B15. 
fendant  Payne  was  in  possession  of  the  premises,  DvOK 
carrying  on  his  business  there,  having  placed  his 
name  over  the  door,  and  that  Payne  had  said  that 
he  took  the  premises  from  two  of  the  directors  of 
the  Commercial  sale  room. 

Lord  Ellenborough.  —  This  does  not  prove 
that  Dyer  either  assigned  or  let,  and  it  is  in- 
cumbent on  the  lessee  of  the  plaintiff  to  shew 
that  he  did  either  the  one  or  the  other. 

Upon  this  evidence  nan  constat  that  Payne  was 
not  a  tortious  intruder.  It  does  not  appear  who 
the  directors  of  the  Commercial  sale  room  are; 
and  for  ought  that  appears,  Dyer  may  have  been 
unwilling  to  be  turned  out  of  possession.  This 
evidence  would  not  be  sufficient  even  though 
Dyer  had  covenanted  not  to  part  with  the  posses- 
sion. 

Plaintiff  nonsuited. 

Park  and  Puller  for  the  plaintiff. 
Marry att  fox  the  defendant. 

[Attoniiec,  Etchings  and  A.  Brown.] 
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A  transfer  of 
property  made 
on  the  eve  of 
binkruptcy> 
but  under  the 
apprehension 
that  a  degree 
of  force,  civil 
or  criminal,  is 
about  to  be 
applied,is  valid. 
A  transfer  by 
one  of  two 
partners  on  the 
eve  of  bank- 
ruptcy, under 
circumstances 
which  over- 
come the  free 
will  of  the 
party,  such  as 
the  apprehen- 
sion of  a.  pro- 
secution for 
forgery,  it 
valid. 


De  Tastbt  v.  Carroll* 

'J'ROVER  against  the  assignees  of  Parry  and 
Latham,  bankrupts,  to  recover  the  value  of  a 
large  quantity  of  rum,  sugar,  &c. 

The  question  was,  whether  Parry  in  transferring 
this  property  to  the  plaintiff  had  thereby  given 
him  a  voluntary  and  fraudulent  preference  ? 

Party  committed  an  act  of  bankruptcy  on  the 
17th  of  January  18 13,  he  had  before  then  been 
employed  by  the  plaintiff  to  purchase  rum  and 
other  articles  for  him  to  a  very  large  amount;  and 
on  the  1 4th  of  January,  he  had  property  which  stood 
at  the  Custom-house  in  his  own  name,  but  which 
had  been  purchased  on  the  plaintiff's  account  to 
the  amount  of  60,000/.  On  the  14th,  it  appeared 
by  the  confession  of  Party,  that  a  bill  of  exchange 
purporting  to  have  been  accepted  by  Marden,  for 
the  sum  of  22,000/.  and  which  had  been  deposited 
by  Parry  with  De  Taste t.  as-  a  security,  was  a  for- 
gery. Upon  this  discovery,  Mr.  De  Tastet,  ex- 
ceedingly alarmed  for  the  fate  of  his  property, 
insisted  upon  its  being  immediately  ^transferred, 
and  it  was  accordingly  transferred  to  him  on  the 
14th  and  15th  days  of  January. 


Lord 
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Lord  Ellekboro&gh  observed  to  the  jury.  For-  181*. 
merly  the  act  of  bankruptcy  drew  the  line  of  sepa-  deTjutbt 
ration  between  that  property  which  might  be  dis-  v. 
posed  of  by  the  bankrupt,  and  that  which  vested  Cabboix. 
in  the  assignees.  But  it  occurred  to  those  who 
presided  in  the  courts,  that  it  was  unjust  to  permit 
a  party  on  the  eve  of  bankruptcy  to  make  a  volun- 
tary disposition  of  his  property  in  favour  of  a  parti- 
cular creditor,  leaving  the  mere  husk  to  the  rest  j  and 
therefore  that  a  transfer  made  at  such  a  period,  and 
under  such  circumstances  as  evidently  shewed  that  it 
was  made  in  contemplation  of  bankruptcy,  and  in 
order  to  favour  a  particular  creditor,  should  be 
inoperative.  But  the  rule  was  not  meant  to  debar 
a  creditor  from  using  such  means  as  were  in  his 
power  for  compelling  satisfaction  of  his  claim,  but 
merely  to  exclude  a  voluntary  and  fraudulent  pre- 
ference. The  question  for  your  consideration  is, 
whether  the  transfer  was  voluntary,  or  made  under 
the  apprehension  that  a  degree  of  force,  civil  or 
criminal,  was  about  to  be  applied. 

Garrow  A.  G.  submitted  that  it  was  not  com- 
petent to  Patry,  under  an  apprehension  of  a  pro- 
secution for  forgery;  to  deal  with  the  goods  of  his 
partner,  and  that  the  jury  should  be  directed  to 
find  whether  it  was  tinder  this  apprehension  that 
the  transfer  was  made  ;  but 

Xord  Ellenborough  was  of  opinion  that  every 

thing  which  might  overcome  the  free-will  of  the 

party,  was  sufficient  to  exclude  a  voluntary  pre- 

11  ferencej 
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1815.  ference;  and  that  Tarry %  as  a  partner,  had  the 

D*  Tastbt  Power  °^  disposing  of  the  partnership  property. 

v..  Verdict  for  the  plaintiff! 

Carroll. 

Garr&w  A.  G.,  Best  Serjt,  and  Toddy  for  the 
plaintiff! 

Vaughan  Serjt  and  Holroyd  for  the  defendant 

In  the  ensuing  term,  the  Court  of  K.  B.  refused 
a  rule  nisi  for  a  new  trial. 

[Attomies,  Cooper  6f  Lowe,  zndDawa  tf  Go.J 


HODNETT  0.  FoRMAN. 


An  attesting 
witness  to  a 
bond  resides  in 
Ireland, 
(scmMe)  his 
hand-writing 
maybe  proved, 
although  no 
steps  have  ' 
been  taken 
to  procure  his 
personal  at- 
tendance. 


J)EBT  against  the  defendant  as  executor  upon 
the  bond  of  the  testator.    Plea,  nan  est  factum. 

The  bond  in  question  purported  to  have  been 
executed  in  Ireland,  and  to  have  been  attested  by 
two  subscribing  witnesses.  The  plaintiff,  having 
called  one  of  the  witnesses  who  swore  to  the  exe- 
cution of  the  bond,  and  having  also  given  evidence 
to  shew  that  the  bond  had  been  signed  by  the 
testator,  proposed  to  prove  the  hand-writing  of  the 
other  attesting  witness,  who,  it  appeared,  was  then 
in  Ireland,  but  had  not  been  applied  to  to  attend. 

Lord 
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Lord  Ellenborough  was  at  first  of  opinion,       1815. 
that  this  evidence  was  inadmissible,  in  the  absence  i  Hoi^BTT 
of  proof  of  any  steps  having  been  taken  to  pro-         v. 
cure  the  attendance  of  the  witness.     But  Park    Fo*man. 
citing  the  case  6f  Prince  v.  Bla$kburn(a)  in  which  it 
had  been  laid  down  that  evidence  of  the  hand- 
writing of  a  subscribing  witness  is  admissible  where 
the  witness  resides  beyond  the  jurisdiction  of  the 
court,  His  Lordship,  on  the  strength  of  this  autho- 
rity, admitted  the  evidence. 

The    plaintiff  afterwards  elected  to  be  non- 
suited. 

Park  for  the  plaintiff. 

Garrom  A.  G.  for  the  defendant. 

[AttorvlchHacktttvad  Seton  &  Co.] 
(*)  %  East,  %$o. 


CASES 

ARGUED  AND  DECIDED 
AT 

NISI    PRIUS 

in  K.B. 

At  the  Sittings  after  Michaelmas  Term* 
66  George  HI. 


SITTINGS  AFTER  TERM  AT  MIDDLESEX. 


1815. 
■v 


Clarke  v.  Harvey. 


J)EBT  to  recover  a  penalty  of  50/L  from  the  de- 
fendant as  publisher  of  the  Day  newspaper,  for 
advertising  a  proposal  to  pay  a  sum  of  money  for 
the  procurement  of  an  office  under  government, 
under  st.  49  G.  3.  c.  1 26.  s.  6. 

The  declaration  alleged,  that  the  defendant  had 
advertised  a  proposal  for  a  promise  to  give  the  sum 
of  150  guineas  to  any  one  who  should  procure 
A.  B.  a  place  under  government,  &c.  the  adver- 
tisement was  set  out. 


A  declaration 
under  the 
si  49  G.  3. 
e.  116.  /.  6., 
alleges  that 
the  defendant 
advertised  a 
proposal 
for  a  promise 
to  give  the 
the  sum  of 
150  guineas, 
to  any  one 
who  would 
procure  A*  B. 
a  place  auufcr 
.  government  j 
the  words  /or  a  promise,  may  be  rejected  as  surplusage* 

The  words  under  government  are  sufficient,  though  the  words  of  the  statute  are,  "  office 
*iu  thegif  of  the  Crown." 

Topping 
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Topping  for  the  defendant  objected,  that  this  1815. 

description  varied  from  the  advertisement  which  i  ciam*  ' 

was  a  proposal  to  receive  a  promise,  the  advertise-  v. 

ment  in  fact  offering  150  guineas  to  any  one  who  HAimf 
would  procure  for  A.B.  a  place  under  govern- 
ment, &c. 

Lord  Ellbnborough  held,,  that  the  words  "  a 
proposal  for  a  promise"  were  nonsense,  but  said  that 
he  would  reject  the  words  for  a  promise,  and  then 
it  would  stand  merely  as  an  advertisement  of  a 
proposal  to  give  150  guineas,  &c. 

Topping  objected,  that  the  words  of  the  adver- 
tisement were  office  under  government,  those  of  the 
statute  qffke  in  the  gift  qf  (he  crown,  but 

But  Lord  Eluenborough  held,  that  this  was  an 
advertisement  within  the  statute,  notwithstanding 
the  variance  in  the  terms. 

Verdict  for  the  plaintiff. 

Garrow  A.  G.  and  Espmasse  for  the  plaintiff. 

Topping  and  Curwood  for  the  defendant. 

[Atomies,  NichJU  and  Smith.'] 
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Burn  v.  Pselps. 
ASSUMPSIT  for  use  and  occupation. 

1815* 

The  defendant  being  tenant  to  the  plaintiff  of 
^whiunda^  premises  in  Worcestershire  at  130/.  per  annum, 
leu  to  c.  and  under  Jet  the  premises  to  Badger  and  several  other 
2^wtenfndDg  under-tenants  >     during   this     tenancy   and    the 

A.  gives  notice  under-te  nancies,  the  plaintiff  gave  notice  to 
Ae0^^  Badger  and  the  other  undertenants  to  quit,  and 
dertenants  to  Badger  had  in  fact  quitted,  and  the  premises  oc- 
quit,  and  C.  cupied  by  him  worth  60/.  per  annum  remained  un- 
and  the  lands  occupied  for  one  year ;  at  the  expiration  of  the 
before  «ccu-  year  Phelps  again  under-let  them  to  another  tenant; 
remai/unT  an(*  he  still  continued  in  possession  of  the  whole 
occupied  for  a  by  his  under-tenants ;  the  defendant  had  paid  into 
aretfien  again  Court  a  sum  which  covered  all  the  rent  claimed 
let  by b.;  .  except  the  6oL9  which  he  insisted  upon  was  not 
i£~Z    due  to  the  plaintiff. 

B.  for  the  use 

and  occupation      JjQtd  Ellpnborough  was  of  opinion,  that  under 

the  year.  the  circumstances  the  plaintiff  was  guilty  of  an 

And  sembie  eviction  as  to  the  premises  occupied  by  Badger 9 

c^umstance*,  **  ^e  least,and  suggested  that  an  eviction  might 

an  eviction  have  been  pleaded  to  the  whole  demand.  Upon  sig- 

^eadedto  the  n*fying  *^s  opinion  to  the  jury,  the  plaintiff  elected 

whole  de-  to  be  non suited..  . 

The  Attorney -General  and  Scarlett  for  the  plaintiff! 

Park  and  Marryatt  for  the  defendant. 

[Attorniet,  Fladgate  and  Taylor.'} 
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JUST  THE  COMMON  PLEAS. 


1815. 


* v ' 


Copeland  v.  Wattss  and  Another,  Executors  of    December  4* 

GUBBINS. 

ACTION  by  *^e  feasor  on  covenants  in  the  lease  A  solicitor  to  a 

against  the  defendants  as  the  executors  of  i8  boJS^jJ* 
GtibUns  the  lessee.    Plea  non  est  factum,  (there  produce  hi* 
were  several  special  pleas.)    It  appeared  that  both  ^cotodbT 
the  lease  and  counterpart  had  several  years  ago  the  defendant, 
been  found  amongst  the  documents  of  Mr.  King  pJ^^he.« 
an    attorney,  lately  deceased;    that    before    the  not  operate  to 
bringing  of  the  action  search  had  been  made  in  ^F^jj*08 
the  iron  box  in  which  both  lease  and  counterpart     But  if  the 
had  before  been  deposited,  when  the  lease  was  «*Kngofsnch 
found    bearing  date  in  the  year  1784,  but  the  wouid  operate 
counterpart  was  missing.     In  order  to  prove  the  tothe  prejudice 
execution  of  the  counterpart,  a  witness  was  called  p^vm>  ^ 
upon  to  produce  an  under-lease  of  the  same  pre-  Court  will 
mises  of  the  same  date  with  the 'original  lease  by  ^t,ttobe 
Gubbins  to  one  Cole,  and  which  recite^  the  original 
lease. 

The  witness  d^«urred  to  the  production  of  this 
under-lease,  stating  that  he  was  solicitor  to  Mr.  Cok 
and  that  he  conceived  it  to  be  doubtful  at  the  least, 
whether  the  interest  of  his  client  might  not  be  pre- 
judiced by  the  production  of  the  under-lease. 

Gibbs 
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m*  Gibbs  C.  J.  after  examining  the  underlease 

Cofelj^d    ^^  *^at  **e  was  °^  ^n**011  t^at  the  production  of 
v.         this  document  would  not  be  prejudicial  to  Mr.  Cole, 

ESSS?«.°f  at  least  that  {t  could  only  ■*<*  him  circuitously 
and  therefore  directed  it  to  be  read,  he  observed 
however,  that  if  it  had  appeared  that  the  interest 
of  a  third  person  would  have  been  prejudiced  by 
it,  he  should  not  have  directed  the  document  to  be 
read. 


An  acceptance  Lens  Serjt  for  the  defendant,  afterwards  insisted 

of  aieMeU  upon  the  fact  of  rent  having  been  regularly  paid 

not  to  be  pre-  to  the  plaintiff  by  Cole,  and  not  by  Gubbins,  as  one 

^^J^  circumstance  {inter,  alia,)  from  which  the  jury 

etaaceof  the  would  be  justified  in  presuming  that  the  plaintiff) 

bott^^gnot  ky  accepting  a  surrender,  had  discharged  Gubbins, 

bytheoriginal  but 
tenanti  but  by 

a  third  pcrtou.  Gibbs  C.  J.  in  summing  up  to  the  jury,  observed 
that  it  would  be  productive  of  dangerous  conse- 
quences to  presume  a  surrender  to  the  lessor,  from 
the  fact  of  his  receiving  payment  from  an  assignee; 
a  landlord  in  general,  was  willing  to  receive  pay- 
ment from  the  person  who  offered  it,  whosoever  he 
was,  but  by  receiving  it,  he  did  not  discharge  the 


Verd^t  for  the  plaintiff. 
Best  Serjt  and  Peake  for  the  plaintiff. 
Lens  and  Vaughan  Serjts.  for  the  defendant 

[Attaraicf,  Copland  and  SarM] 


AFTER  MICHAELMAS  TERM,  56  GEORGE  III.  f>? 


IN  THE  KING'S  BENCH. 


SITTINGS  AT  WESTMINSTER. 


1815. 

.< V ' 

LANE  V.  APPLEGATE.  Tuetday, 

December  5. 

CASE  for  words  imputing  a  charge  of.  an  unna-  Action  for 
tural  crime.    Hea,  the  General  Issue.  JSj*ri«» 

am  agreement 
on  the  part  of 

The  words  were  proved.  —  On  the  part  of  the  the  plaintiff,  to 
defendant,  it  appeared  that  the  defendant  and  her  JJ^^, 
late  husband  having  succeeded  to  the  occupation  words  spoken, 
of  a  house,  formerly  occupied  by  the  plaintiff,  had  ^coojideration 

u  a     r      --.  •     i~a./  -a/      a.     **tthede- 

become  possessed  of  certain  letters,  purporting  to  fendant  will 
contain  proofs  against  the  plaintiff,  of  an  offence  destroy  certain 
of  the  nature  charged  ;  it  also  appeared  that  the  )&  possession, 
plaintiff  after  the  speaking  of  the  words,  entered  or  which  might 
into  a  written  agreement  with  the  defendant,  which  comTk^hU 
stated  that  the  plaintiff  had  burnt  one  of  these  possession,  im- 
letters,  and  was  then  to  destroy  another,  and  that  J^^L  to 
she  had  undertaken  to  destroy  all  other  letters  of  the  plaintiff, 
the  same  kind  which  might  subsequently  come  JJ^^JjE" 
into  her  possession ;  and  that  the  plaintiff  and  de-  burning  of  the 
fendant  had  mutually  agreed  not  to  bring  actions  JJJ^?? 
against  each  other  on  any  ground  connected  with  w'tothe 
these  charges  or  letters.  action,  and  - 

may  he  given 


vol.  i.  h  Lord  *****? 

general  ifststw 
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181  *•  Lord  Ellenborough  C.  J.  was  of  opinion,  that 


LijB       this  agreement  was  a  bar  to  the  action,   as  an 

v.         accord  and  satisfaction,  and  was  evidence  under 
Afplegatb.  ^  General  Issue# 

A  juror  was  withdrawn  by  agreement. 

The  Attorney-General  and  Comyns  for  the  plain- 
tiff. 

Park  and  Puller  for  the  defendant. 

[Attornies,  ffillingbam  and  Uptforu.'] 


Same  day* 


Huxlet  v.  Berg  and  Others. 


A  plaintiff  in    rjiREgpASS  for  breaking  and  entering  the  plain* 
**     on  tiff's  dwelling-house,  and  for  a  battery. 


an 

trespass  may 
give  in  evi- 
dence a  con- 
sequential in- 
jury to  his 
wife,  not  as  a 
substantive 
ground  of 
action,  but  to 
shew  how 
violent  the 
defendants' 
conduct  was. 

One  of  several 
defendants,  against  whom  on  the  close  of  the  plaintiff*  case  no  evidence  has  been 
offered,  is  not  entitled  to  an  acquittal,  till  the  whole  case  is  ready  for  the  jury*    But  in 
adducing  evidence  in  contradiction  to  that  offered  by  the  other  defendants,  the  plaintiff 
cannot  go  into  a  new  case  against  the  first. 

Tht 


The  plaintiff  was  allowed  to  give  in  evidence 
that  his  wife  was  so  terrified  by  the  conduct  of  the 
defendants,  that  she  was  immediately  taken  ill, 
and  soon  afterwards  died ;  but  this  was  held  to  be 
admissible  for  the  purpose  only  of  shewing  how 
outrageous  and  violent  the  breaking,  &c.  was,  and 
not  as  a  substantive  ground  of  damage. 


AFTER  MICHAELMAS  TERM,  56  GEORGE  III.  99 

The  evidence  for  the  plaintiff  being  closed,  and  1815. 

there  being  no  evidence  against  Jones  one  of  the  Huxley 

defendants,    the  Attorney-General,  before  he  ad-  v. 

dressed  the  jury,  submitted  that  he  ought  to  be  ^q^^ 
immediately  acquitted. 

"But  Lord  Ellenborou&h  C.  J.  held  that  ha 
ought  not  to  be  acquitted,  before  the  whole  case 
^as  ready  for  the  jury. 

But  after,  evidence  brought  on  the  part  of  the 
other  defendants,  the  plaintiff  in  adducing  evidence 
in  contradiction,  was  not  permitted  to  give  fresh 
evidence  in  order  to  implicate  Joties. 

Verdict  for  the  plaintiff 

Topping  and  Cunoood  for  the  plaintiff. 
The  Attorney-General  for  the  defendants. 

[Attornies,  Eugby  and  Dvlman.'] 
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SITTINGS  IN  MIDDLESEX. 


1815. 


Wednesday,  Acerro  and  Others  v.  Petboni. 

December  6* 

The  counsel  ASSUMPSIT  by  the  plaintiffs  bankers  at  Paris, 
ma^Mert^       %  uPon  *n  amount  stated  by  the  defendant. 

to  the  witness 

2J**J3J  The  witness  called  to  prove  the  partnership  of 
of  sevenimem-  the  plaintiffs,  could  not  recollect  the  names  of  the 
ben  of  a  firm    component  members  of  the  firm,  so  as  to  repeat 

who  are  plain-  *  * 

tiff's,  the  them  without  suggestion,  but  said  he  might  possi- 
names  of  the    My  recognize  them  if  suggested  to  him. 

component 
members  of 

the  firm.   It        Lord  Ellenborough  alluding  to  a  case  tried 

clI?to?ove  before  Lord  Mantfetd,  'm  which  the  witness 
the  several  had  been  allowed  to  read  a  written  list  of  names, 
sunume*,with-  nJed,  that  there  was  no  objection  to  asking  the 
a^the^rw-  witness,  whether  certain  specified  persons  were 
tian  names  of    members  of  the  firm* 

the  members 

of  the  firm,  as         

stated  in  the  The  witness  recollected  the  surnames,  but  not 
dedaratiolI#  the  christian  names  of  those  mentioned,  as  mem- 
bers of  the  firm,  and  their  christian  names  being 
specified  in  the  declaration  in  the  count  upon  the 
account  stated,  and  the  terms  of  the  acknowledg- 
ment being  generally  to  Acerro  and  Co*  the  plain- 

tiffi  were 

Nonsuited. 

The 
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The  Attorney-General  for  the  plaintiffs-  1815. 

*      '       V  * 

ACBRRO 

Park  for  the  defendant  «ri  Othen 

Petroni. 
[Attoroiet,  Majbeio  and  RapheeL] 


Newman  v.  Newman.  Thursday, 

Dectmbcr  7. 

J)EBT  by  Ann  Newman,  executrix  of  Henry  Payment  of 

Newman,  on  the  defendant's  bond,  bearing  money  teemed 
date  in  the  year  1 784.  to  b^S"  "* 

turned, 

It  appeared  that  in  the  year  1 784,  Francis  New-  fojj^^m 
man  being  tenant  for  life,  remainder  to  Henry  have  elapsed 
Newman,  the  testator  for  life,  remainder  to  the  de-  ^o^eA?- 
fendant,  the  son  of  H.  Newman  in  tail ;    it  was  mem  that  any 
agreed  that  the  defendant  should  be  made  tenant  •um  V*£ uf 

0  upon  it»  if  the 

in-fee,  and  on  this  occasion  a  bond  was  granted  by  obligee  ever 
the  defendant  dated  in  1784,  securing  to  the  tes-  ^SJ^i 
tator  1000/.  generally,  and  also  the  further  sum  of  mem  has  £. 
7500/.  payable  on  the  death  of  Francis  Newman.      «** ahroftd* 

In  1792,  the  father,  H.  Newman,  made  an  affi- 
davit to  hold  the  son  to  bail  for  the  debt  of  1000/.,  . 
when  the  defendant  wrote  a  letter,  from  which  it 
appeared  that  the  sum  of  1000/.  was  then  unpaid. 

h  3  From 
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181$.  From  that  period  up  to  the  time  of  the  action 

Newman     ^rought,  the  defendant  had  resided  in  America. 

V. 

Newman.        por  ^  defendant  it  was  contended,  that  pay- 
,    ment  was  to  be  presumed  from  lapse  of  time. 

But  Lord  Ellenborough  was  of  opinion  that 
there  was  no  ground  for  this  presumption,  since 
it  appeared  that  the  debt  was  unpaid  in  1792,  and 
the  defendant  had  since  that  time  been  resident 
abroad,  there  was  therefore  no  period  of  time  since 
the  year  1792,  when  the  presumption  could  be  said 
to  be  rebutted. 

Verdict  for  the  plaintiff. 

,   Park  for  the  plaintiff. 

Garrow  A.  G.  for  the  defendant. 

[Attornies,  Allen  and  PearseJ\ 


Same  day. 


Drury  V.  Moore.    , 


£JA&E  against  the  defendant  for  excluding  the 
plaintiff  from  the  enjoyment  of  a  common  right 
on  Hadley  Common,  to  which  he  was  entitled  as 
appurtenant  to  a  certain  messuage  and  lands. 


Evidence  Alt 

the  lord  of  a 

manor  has 

from  time  to 

tine  erected 

houses  to  the 

exclusion  of 

those  claiming  a  right  of  common,  is  not  to  be  placed  in  competition  with  evidence  of  long 

enjoyment,  coupled  with  an  acknowledgment  of  the  defendant,  the  lord  of  the  manor  by 

deed,  that  the  confirmation  of  the  commoners  was  essential  to  an  alienation  of  part  of  such 

•ommon* 

The 
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Hie  defendant  was  lord  of  the  manor  of  Had-       1815. 
ley,  and  had  lately  inclosed  Hadley  Green.  Drury 


The  plaintiff  proved  enjoyment  of  the  common 
by  himself  and  those  under  whom  he  claimed,  by 
the  evidence  of  very  old  witnesses.  He  also  proved 
that  in  1800,  a  mill  having  been  built  on  a  part  of 
the  green,  for  charitable  purposes,  an  indenture 
had  been  executed  by  Mr.  Moore  and  others,  by 
which  Mr.  Moore  granted  the  land,  subject  to  the. 
confirmation  of  the  commoners*  * 

Park  for  the  defendant  stated,  that  he  was  able 
to  prove  that  the  lords  of  the  manor  had  from  time 
to  time,  from  a  very  ancient  date,  taken  and  leased 
parts  of  the  green,  upon  which  houses  had  been 
built,  to  the  total  exclusion  of  the  commoners. 

Lord  Ellenborough.  —  I  am  ready  to  receive 
such  evidence,  which  tends  to  shew  an  unqualified 
right  in  fee-simple,  but  in  the  result  I  think  it  will 
be  of  no  avail.  Lords  of  manors  continually  en- 
croach upon  the  rights  of  commoners,  but  such 
evidence,  when  weighed  against  long  enjoyment, 
and  the  solemn  deed  of  the  party,  would  prove  as 
light  as  a  feather  in  the  scale. 

Verdict  for  the  plaintiff. . 

Topping,  Richardson,  and  Monro  for  the  plaintiff. 

Park  and  Marry att  for  the  defendant* 

[Attorney  Seaton  *  Co.  and  Pringl*] 
H  4 
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1815. 
Same  day.  Lubbock  and  Others  v.  Inglis. 


A.  directs  the 
London  Dock 


'J'ROVER  against  the  London  Dock  Company  9  to 
Cmpuy  toT  recover  the  value  of  a  quantity  of  hides. 

deliver  a 

Sid^Wongins  In  June  1814,  the  hides  in  question  were  lying 
to  him  in  their  in  the  warehouse  of  the  London  Dock  Company, 

^ppoLigthat  *n  ^e  mLme  of  Lubbock  and  Co.  the  owners. 
Bf  has  pur- 
chased them         jn  fae  g^^  month,  Taylor  and  Co.  the  brokers 

jToin  nifByj  the      ^ 

dock  company  of  Lubbock  and  Co.  sent  to  the  latter  a  sale  note, 
1eliver8  *J*m    from  which  it  appeared,  that  they  had  sold  these 
purporting  to'  hides  to  Broadheadf  a  dealer  in  the  country,  to  be 
,  be  the  order  of  paid  for  by  bill  at  four  months. 

B.,  but  which    r  J 

is  a  mere 

forgery;  b  in  In  November  1 8 14,  the  plaintiffs  sent  an  order 
ptmAaMcT^f  to  *^e  London  Dock  Company,  to  deliver  the  hides 
goods.  The  to  the  order  of  Broadhead.  In  the  subsequent 
areiiawTtoZ,  March,  the  plaintiffs,  writing  to  Broadliead  for 
although  he  payment,  it  was  discovered  that  Broadhead  had 
appiTtoB^tin  not  purchased  any  goods  from  the  plaintiffs.  The 
four  months  plaintiffs  then  directed  the  London  Dock  Company 
afterwards,       t    rehouse  the  goods  in  the  name  of  the  plaintiffs, 

when  the  sup-  .  .e.        .        .  ,  >       *•        , 

posed  time  of  but  it  appeared  that  in  the  mean  time  the  London 
iTd*  hhp5pBh  ^oc*  Co™?0**!/  had  delivered  the  hides  upon  an 
A.  might  after  Order,  purporting  to  have  been  made  by  Broad- 
discovering  the  head,  but  which  turned  out  to  be  a  mere  forgery. 

fraud,  have  ^     * 

recovered 

possession  of  hii  hides  from  another  person. 

*  a  The 
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The  Attorney-General  for  the  defendants  con-       1815. 
tended,  that  inasmuch  as  the  plaintiffs  had  directed    j^^mc*  ' 
the  defendants  to  deliver  the  hides  to  the  order  of  and  Other* 
Broadhead,  and  had  neglected  to  make  inquiry      ^  ^ 
after  Broadhead  till  it  was  too  late  to  defeat  the 
fraud,  they  had  by  their  laches  subjected  themselves 
to  the  loss. 

Lord  Ellenborough  was  of  opinion,  that  since 
the  order  by  the  plaintiffs  to  the  defendants  was  to 
deliver  the  hides  to  Broadhead,  the  defendants 
were  bound  not  to  deliver  them  to  any  one 
but  upon  the  order  of  Broadhead,  and  that  since 
Broadhead  had  made  no  order,  they  were  liable 
to  the  plaintiffs  for  the  amount.  If  Broadhead 
had  in  fact  made  an  order,  the  defendants  would 
have  been  justified  in  delivering  the  goods  accord- 
ing  to  such  order. 

The  Attorney-General  offered  to  prove  that  the 
plaintiffs,  after  this  discovery,  might  have  had  the 
hides  back  from  Taylor  and  Co. 

But  Lord  Ellenborough  was  of  opinion,  that 
as  the  defendants  had  delivered  the  hides  without 
authority,  the  plaintiffs  were,  not  bound  to  get 
them  back. 

Verdict  for  the  plaintiffs. 

Park  and  Topping  for  the  plaintiffs. 

Garrw  A.  G.  and  Bosanquet  Serjt.  for  the  de- 
fendant. 

[Attornies,  Qrvwder  &  Co.  and  Weston.] 
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V. y f 

Saturday, 
December  9. 

Proof  of  a 
promissory 
note  payable 
to  A*  B.  gene- 
rally is  prima 
Jade  evidence 
of  a  promise  to 
A.B.  the 
father,  and  not 
to  A.  B.  the 
son,  the  names 
being  the 
same,  but  A. 
B.  the  son, 
although  styled 
in  the  declara- 
tion A.  B.  the 
younger* 
bringing  the 
action,  and 
being  in 
possession  of 
the  note,  is 
entitled  to  re- 
cover upon  it* 


Coram  Bayley  J. 
Sweeting  v.  Fowler,  and  Another* 

ASSUMPSIT  by  Henry  Sweeting  the  younger, 
on  a  promissory  note,  which  was  payable  to 
Henry  Sweeting  generally. 

A 

It  appeared  that  there  were  two  Henry  Sweet* 
ing3y  father  and  son. 

Bayley  J.  held,  that  this  was  evidence!  of  a  pro- 
mise to  Henry  Sweeting  the  father,  and  not  to 
Henry  Sweeting  the  younger,  as  stated  in  the  de- 
claration. 

The  plaintiff  then  proved,  that  Henry  Sweeting 
the  younger  had  given  instructions  to  bring  the  ac- 
tion, and  was  in  possession  of  the  note. 

Bayley  J.  thought  this  sufficient,  but  gave  Jones, 
for  the  defendant,  liberty  to  move  the  point. 

Verdict  for  the  Plaintiff. 


Littkdak 
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Littiedak  for  the  plaintiff 
Jones  for  the  defendants. 

[Attornies,  Cooper  &  Lome  and  Batema/u} 


Okell  v.  Smith,  and  Another.  Same  day. 

A  SSUMPSIT  for  the  price  of  16  copper  pans.     •  where  utensils 

to  be  used  in 

These  pans  had  been  made  by  the  plaintiff  under  beencon- 
ii  contract,  by.  which  he  engaged  that  they  should  ***?****  *nd 
be  sound,  and  be  made  of  the  best  materials,  to  be  a  aipuiated 
paid  for  at  a  certain  stipulated  price,  by  bill  at  two  price,  it  is » 
months.  £*;«■ 

whether  the 

The  defendants  after  five  or  six  trials,  found  that  £jf£jj^ 
the  pans  were  not  sound,  and  would  not  answer  they  are  unfit 
the  purpose  for  which  they  were  intended;  viz.  f^^^1^ 
the  manufacture  of  vitriol.  were  intended, 

has  used 

Park  for  the  plaintiff  contended,  that  the'de-  SaT^^l 
fendants  having  used  the  pans  several  times,  were  cessuy,  in 
precluded  from  disputing  the  payment  at'  the  rate  &£*§£? 
stipulated  for.    But  trial. 

And  if  not, 
the  commodity  being  bulky,  and  after  a  reasonable  trial  found  to  be  unfit  for  such 
purpose,  the  vendor  upon  notice  given,  is  bound  to  take  them  away ;  but  if  the  vendee 
retain  die  utensils,  without  giving  such  notice,  he  is  liable  to  pay  for  the  value  of  the 

Baylet  J. 
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1815.  Bayley  J.  held,  that  it  was  a  question  for  the 

jury,  whether  the  defendants  had  used  the  pans 
more  than  was  necessary,  in  order  to  give  them  a 
fair  trial. 

i 
Park  for  the  plaintiff,  assimilated  the  case  to 

that  of  Morgan  v.  Richardson,  (a),  and  as  the 

agreement  was  for  an  entire  sum,  contended  that 

the  defect  in  the  pans  was  properly  the  subject  of 

a  cross  action;  and  he  attempted  to  distinguish 

the  case  from  that  of  Farnsworth  v.  Garrard,  (b) 

and  others  of  that  description,  where  the  articles 

were  wholly  unfit  for  use. 

The  Attorney-General  and  Campbell  answered, 
that  in  Morgan  v.  Richardson,  a  bill  of  exchange 
was  given.  In  Fisher  v.  Sanuda,  (c)  where  a  wall 
had  been  built  so  improperly  that  no  benefit  what- 
ever had  been  derived  from  the  service,  it  was 
held  that  the  plaintiff  was  not  entitled  to  recover 
even  the  value  of  the  brick  and  mortar,  and  in 
general  where  the  article  is  bulky,  it  is  not  neces- 
sary to  return  it,  it  is  sufficient  to  give  notice  to 
the  other  party.' 

Bayley  J. — The  plaintiff  certainly  is  not  enti- 
tled to  recover  the  full  price  stipulated  for  by  the 
contract,  according  to  which  he  was  bound  to 
furnish  pans  capable  of  answering  the  purposes 


(«)  i  Campb.  40.  «.        (4)  i  Caxnpb.  38.         (c)  1  Campbt  190* 

for 
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for  which  they  were  ordered.    If  the  defendants       18*fi* 
after  giving  them  a  reasonable  trial,  found  them      ouix 
insufficient  for  the  purpose,  and  gave  notice  to         v. 
that  effect,  to  the  plaintiff,  he  was  bound  to  take  Jl^Sher. 
them  away,  and  they  remained  at  his  risk ;  but  if  no 
notice  was  given,  but  the  defendants  retained  the 
pans,  they  are  liable  to  pay  as  much  as  .the  materials 
are  worth. 

The  action  was  afterwards  referred. 

Park  for  the  plaintiff 

Garrcto  A.  G.,  and  Campbell  for  the  defendants. 


[Attomies,  Beetbam  and  Allies.'] 


Kieran  v.  Johnson  and  Another,  Assignees  of  Monday, 

MACMASTER.  December  u. 


ASSUMPSIT  for  money  had  and  received  by  Proof  that 

the  defendants,  as  the  assignees  of  Macmaster>  wro£  a  |etter 
a  bankrupt,  to  the  use  of  the  plaintiff.  to  the  defcn- 

.  dint,  purport- 
•  ing  to  contain 

a  bill  of  exchange,  with  directions  how  the  product  should  be  applied,  and  that  the  de- 
fendant soon  afterwards  had  a  biO  in  his  possession,  which  answered  the  detcriptkm 
contained  in  the  letter,  affords  presumptive  evidence,  that  both  the  letter  and  the  bill 
found  their  way  to  the  defendant. 

In  order  to  make  the  assignees  of  a  bankrupt  liable  for  money  had  and  received  by 
the  bankrupt  for  a  specific  purpose,  it  is  necessary  to  prove  that  the  money  came  into 
their  hands,  with  a  knowledge  of  the  purposes  for  which  it  was  destined. 

For 
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1815.  For  the  plaintiff,  it  was  proved,  that  before  the 

V"JJ^JP'/  bankruptcy  of  Macma&tor,  the  plaintiff,  who  resided 
*.         in  Ireland,  wrote  a  letter,  which  was  produced  by 
d°AN*°Lr  *^e  Pk*nt*ff>  which  purported  to  contain  a  bill  of 
*  exchange  for  ioooi  of  which  it  contained  a  parti- 
cular description.     This  was  addressed  to  Mac- 
master,  and  directed  him  to  apply  the  amount  to 
certain  specified  purposes.     It  was  proved  that 
Macnmster  had-  in  fact  about  the  same  time  been 
in  possession  of  a  bill  which  answered  the  descrip- 
tion in  the  letter,  and  for  which  he  had  received 
a  cheque  on  a  banker,  from  the  person  who  dis- 
counted the  bill. 

For  the  defendants,  it  was  objected,  that  the 
bill  could  not  be  read,  since  there  was  no  proof 
that  it  had  been  actually  sent  in  the  letter  to  Mac- 
master,  or  that  Macmaster  had  in  fact  ever  re- 
ceived the  letter. 

Bayjjey  J*  was  of  opinion,  that  the  correspond 
dence  of  the  bill  with  the  description  contained 
in  the  letter  addressed  to  Macmaster,  afforded  a 
presumption  that  both  found  their  way  to  him. 
After  the  bill  had  been  read,  the  learned  judge 
*  intimated  that  it  would  be  necessary  to  prove 
that  the  product  of  the  bill  actually  came  into  the 
hands  of  the  assignees,  with  a  knowledge  on  their 
part,  of  the  purposes  for  which  the  bill  was  des- 
tined. 

Being  unable  to  prove  this,  the  plaintiff  was 
nonsuited. 

9  Garrvw 
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Garroxv  A.  G.  and  Abbott  for  the  plaintiff.  181fr. 


Scarlett  aod  Comyn  for  the  defendant.  ,   «- 

JQHN80W 

a 
£ Attornitf,  Bryant  and  Maybew*'] 


v. 
JQHN80W 

and  Another. 


Hill  v.  Idle.  Tuesday, 

December  is* 

ASSUMPSIT  fix  not  taking  certain  wines  from  The  plaintiff 
on  board  the  plaintiff's  ship  within  a  reason-  ^^p^ch 
able  time,  and  indebitatus  assumpsit  for  demurrage,    wines  from 

Oporto  to 
England  far 

The  plaintiff,  a  ship-owner,  had  conveyed  for  the  the  defendant, 
defendants  six  hogsheads  of  French  wines,  from  ^J^S? 
Oporto  to  London,  there  was  no  charter-party,  ant  to  procure 
The  ship  arrived  in  the  port  of  London,  on  the  3d  ^J^J^ 
of  July  i  all  the  cargo,  except  the  defendant's  from  the  lord* 
wines,  had  been  taken  out  by  the  proprietors  on  the  of  *e  treuury, 

1  1    1       1   /»      1  it'  1   and  the  plain- 

lath,  and  the  defendants,  on  the  18th,  were  served  tiff  is  entitled 

with  a  protest  for  neglecting  tjo  remove  the  wines,  to  i*50**  ** 

which  were  not  removed  till  the  5th  of  August        during'the* 

delay  ne- 

For  the  defendants  it  was  contended,  that  since  obtaining  iuch 
upon  the  importation  of  French  wines  into  this  «*r« 
country,  from  some  intermediate  port,  as  Oporto, 
a  special  order  from  the  Lords  of  the  Treasury  is 
necessary  before  the  wines  can  be  landed,  it  was 

incumbent 
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1815*       incumbent  on  the  ship*  owner  to  have  procured 
„-  such  order. 

J^tlLL 
V. 

Idle-  Lord  Ellenborough  was  of  opinion  that  it  was 

clearly  incumbent  on  the  person  whose  conduct 
created  the  necessity  of  such  an  order,  to  take  the 
proper  steps  to  procure  it. 

It  was  afterwards  contended,  that  at  all  event* 
the  defendants  were  to  be  allowed  a  reasonable  time 
for  procuring  such  special  order  from  the  Lords  of 
the  Treasury.  , 

But  Lord  Ellenborough  held,  that  since  the 
duty  resulted  from  the  importation  of  the  wines 
under  particular  circumstances,  which  occasioned 
the  restraint,  it  was  the  business  of  the  importer  to 
remove  that  restraint  which  had  been  caused  by  his 
own  conduct,  and  that  the  case  did  not  involve 
any  question  as  to  reasonable  time. 

Verdict  for  the  plaintiff,  for  the  amount  of  18 
days  demurrage,  (a) 

Garr&w  A.  G.  and  Lowes  for  the  plaintiff. 
Park  and  Marry att  for  the  defendants. 

[Attomies,  Sheffield  and  Lamb.'} 


(a)  See  Rodger*  v.  Forester  %  Campb.  4831  and    Burraetter    «. 
Hodgson,  %  Campb.  488. 
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White  v.  Chapman.  1®15* 

ASSUMPSIT  for  flour  sold  and  delivered,  and  A  factor  who ' 
for  money  had  and  received.  {SS?rf  ^ 

misconduct 

The  defendant  had  sold  flour  to  several  persons,  jjjjjjf 
informing  them  that  he  sold  by  commission  for  principal,  u 
another,  but  without  communicating  ihe  name  of  ^^t^dtD 
his  principal.     The  flour  was  afterwards  sent  to  commiwion  in 
the  different  vendees  of  Chapman  by  White.  »  lcdfl  **  J 

'  money  had  and 

-    received  to  the 

Lord  Ellenborough  was  of  opinion  that  the  u«e  of  h» 
plaintiff  could  not  recover  against  Chapman,  for  ?mas^m 
goods  sold  and  delivered  to  him,  but  that  he  might  v 
recover  such  gums  as  he  could  prove  Chapman  to 
have  received  in  payment  for  the  flour,  from  the 
different  vendees,  thoygh  still  the  defendant  would 
be  entitled  to  deduct  the  amount  of  his  commis- 
sion on  the  sales,  unless  indeed  it  appeared  that  he 
had  grossly  misconducted  himself  as  an  agent;  for 
in  such  cases  it  had  been  held,  that  a  factor  could 
not  deduct  for  commission. 

The  cause  was  afterwards  referred. 

Garrow  A.  6.  and  E.  Lowes  for  the  plaintiff. 

Park  and  Abbott  for  the  defendant. 

[Attornies,  Stratten  and  WiUon.] 
VOL.  I.  I 
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181*'  Morgan  v.  Davison. 


rfTSfrfLr.  ASSUMPS1T  bv  the  indorsee  ofa  bm  of  exchange 
change  at  a  '  against  the  drawer.  The  bill  was  made  paya- 
omntiDghoaic,  ble  at  Herring  and  Richardson's,  CopihaU-Court, 

(where  it  is         t      i 
made  payable)  -kOflwWI- 
between  six 


o'docTb  the        The  Pontiff  proved  presentment  at  Herring 
«™»mg  is        and  Richardson's,  (who  were  not  bankers)  in  Cop- 
**•        thalLCourt,  on  the  day  when  the  bill  became  due, 
between  six  and  seven  in  the  evening,  when  no  one 
was  there  but  a  girl  left  to  take  care  of  the  count- 
ing-house. 

Lord  Ellenborough  held  that  this  was  a  suffi- 
cient presentment,  the  hour  was  not  an  improper 
one,  and  the  holder  might  reasonably  expect  to 
find  the  party  in  his  counting-house  at  that  time. 

Topping  for  the  plaintiff. 

Scarlett  for  the  defendant. 

£Attoraiei  WUnn  and  Meggiton.'] 
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Davis  v.  Reynolds.  1815. 


'pROVER  for  19  mats  of  flax.    Cowper  and  Co.  Goodacon- 
in  London  had  bought  of  Peacock  and  Go.,  who  jTjfi.f' 
resided  in  the  north  of  England,  the  flax  in  ques-  arrival  are 
tion,  which  had  been  consigned  to  Cowper  and  Co.  53!md*a^J** 
and  landed  on  the  defendant's  wharf  in  London,  wharf  $  the 
Couper    and    Co.    had    transmitted    to   Peacock  £™^nan 
and  Co.  their  acceptance  for  the  amount,   and  trover,  may 
had  sold  the  flax  to  the  plaintiff,  who  had  paid  Prove  *"• titIe 
them  the  amount  and  taken  a  receipt.    The  bill  of  thoughAe  bill 
lading  was  tendered  in  evidence  but  rejected  for  of  Wing  which 

,      n    .  ha*  been  in- 

want  of  stamp.  donedtohim 

cannot  be  re- 

BoUand  for  the  defendant  objected,  that  no  pro-  5S»  fetwat 
perty  had  been  proved  in  the  plaintiff,  the  proper  of  a  stamp. 
evidence  of  transfer  would  have  been  the  indorse-     Thewndor 

of  goods 

ment  of  the  bill  of  lading,  which  was  not  in  evi-  having  taken 

dencC.  thevendee't     ' 

acceptance  in 
payment,  can- 

Lord  Ellenborough  C.J.  —  The  right  of  pos-  ■*  8top the 
session  follows  the  right  of  property.    When  the  %situ%  ^J^ 
goods  arrived  at  the  wharf,  they  were  delivered  to  «**  b*u  k*» 
the  wharfinger  as  the  bailee  for  the  benefit  of  the  honour^# 
person   entitled.     At  that  time  Cowper  and  Co. 
were  entitled,  for  they  had  paid  their  accepted  bill 
for  the  goods  which  does  not  appear  to  have  been 
dishonoured,  they  had  thereby  acquired  a  right  of 
property  which  they  were  competent  to  assign. 

1  %  Bottand 
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t    18i5*    J      Holland  cited  Hunt  v.  Ward  (a)9  to  shew  that 

Davis      ^e  vendor  had  a  right  to  stop  in  transitu :  unless 

^    «•         the  goods  were  under  the  very  touch  of  the  vendee. 
Reynolds.  °  * 

Lord  Ellenborough  C.  J.  Yes,  but  here  is  the 
further  fact  that  the  acceptance  of  Cowper  and  Co. 
for  the  amount  had  been  transmitted  to  the  ven- 
dors. Unless  you  shew  that  the  bill  was  dishonoured, 
they  stood  in  the  situation  of  paid  sellers ;  if  Cow- 
per and  Co.  had  not  then  the  property  in  the  goods, 
the  consequence  would  have  been  that  the  property 
would  have  remained  in  abeyance  till  the  time  of 
pent  of  the  bill  had  run  out. 

Verdict  for  the  plaintiff. 

Park  for  the  plaintiff. 
BoUand  for  the  defendant. 

[Attomiesy  Isaacs  and  Jones.] 

'  •  > —  i  »■ 

(a)  Cited  3  Term  Rep.  467* 


Thursday,  PHIPSON  V.  KnELLER. 

December  14* 

™ZwTex-    ASSUMreiTbytheind°raee0fabm°feXChailgC 

change,  who    '       against  the  drawer. 

before  the 

bill  becomes  due,  says  my  residence  k  immaterial,  I  will  inquire  whether  the  bill  is  paid, 

dispenses  with  notice  of  the  dishonour. 

10  Three 
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'    Three  days  before  the  bill  become  due,  Kneller  1815. 

the  drawer  upon  inquiry  made  by  the  holder  told  p   " 

him,  that  the  bill  when  due  would  not  be  paid  by  *. 

the  acceptor ;  and  said  he  would  not  give  his  own  K**"-"* 
address,  but  would  call  in  a  few  days  and  inquire 
whether  the  bill  had  been  paid  or  not. 

Lord  Ellenborough. —  No  legal  proposition 
can  be  more  clear  than  that  where  a  party  says,  my 
residence  is  immaterial,  I  will  inquire  whether  the 
bill  is  paid,  he  thereby  takes  upon  himself  the  onus 
of  making  inquiry  and  dispenses  with  notice. 

Verdict  for  the  plaintiff. 

Garrow  A.  G.  and1  Dehany  for  the  plaintiff. 

Marry att  for  the  defendant. 

[Attornies,  Wtllougbby  and  Fotbergill.] 


ALLDRED  V.  HaLLIWEIX.  Suae  day. 

J)EBT  to  recover  a  penalty  of  50/.  under  the  in  an  action 
st.  47  G.  3.  sess.  a.  c.  68.  s.  24.  for  having  deli-  agabsr&e 
vered  a  ticket  to  the  clerk  of  the  market  before  the  "a***  °*  * 
arrival  of  a  coal  vessel.  ae  deliver^  £ 

-  a  ticket  before 
the  arrival  of  the  vessel,  the  copy  of  the  certificate  delivered  to  the  clerk  of  the  market, 
describing  the  defendant  as  master  of  the  vessel  is  not  sufficient  evidence  to  prove  a  send* 
ing  by  the  defendant* 

But  (jemble)  a  sending  by  him  would  be  presumed  on  further  proof,  that  he  was  master 
of  the  vessel. 

After  the  plaintiff's  case  has  been  closed,  the  Court  will  not  allow  him  to  remedy  a 
defect  in  his  evidence,  unless  it  has  occurred  from  inadvertency  on  the  part  of  his 

13  it 
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• 

1815.  It  appeared  that  the  Brompton  had  arrived  at 

Alldbkd    Blacktvall  on  the  30th  November,  and  in  the  Pool 

v.         December  1st ;  and  that  a  copy  of  the  certificate  of 

Haixiwbll.  tiie  fitter  of  the  ^jjg  had  ^^  deiivered  to  the 

clerk  of  the  coal  market  on  the  30th  of  November. 

>  In  this  document  HaUiwelU  the  defendant  was 

described  as  the  master  of  the  Brompton. 

After  the  plaintiff's  case  had  been  closed — 
Gurney  for  the  defendant  objected,  that  this  was 
insufficient  to  charge  the  defendant  as  the  master. 

The  Attorney-General  contended,  that  this  do- 
cument  which  had  been  delivered  under  th£  statute, 
was  evidence  to  prove  a  sending  by  Hattkvell,  and 
that  if  it  were  not,  the  statute  would  be  in  effect 
repealed,  since  it  would  be  impossible  to  prove  a 
personal  sending  by  the  master- 
Lord  Ellenborough.  —  Prove  him  to  be  the 
captain  of  the  Brompton,  and  then  it  will  be  pre- 
sumable that  he  sent  it,  the  statute  is  defective  in 
not  providing  that  the  certificate  shall  be  evidence. 

The  Attorney-General  then  offered  to  prove  that 
the  defendant  was  captain  of  the  vessel. 

Gurney.  This  is  too  late  after  the  plaintiff's 
case  has  been  closed. 

11  Lord 
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Lord  Ellenborough. — If  the  omission  occurred       131 5. 
from  inadvertence  on  the  part  of  the  plaintiff's    allwubT^ 
counsel,   I  will  hear  the  witness,  but  not  other*         * 
wise.  Halmwkx. 

The  Attorney-General  admitting  that  the  witness 
was  not  named  in  his  brief,  and  that  there  had 
been  no  intention  to  call  him  originally  j  the  plain- 
tiff was  nonsuited. 

Garrow  A.  G.  and  Adolphus  for  the  plaintiff. 

Gvrney  for  the  defendant. 

[  Attornies,  Wyatt  and  Clement,] 


Hughes  v.  King. 

J)EBT  on  bond.      The  condition  recited,  that  a  bond  given 
the  defendant  had  sold  a  term  of  21  years  in  ^^  purpose 
the  Star  and  Garter  public-house  for  1000/.,  and  ^S'ogL 
contained  (inter  alia)  a  stipulation  on  the  part  of  <^  to  be 
the  defendant,  not  to  convert  the  King's  Arms  SetSS^ 
public-house  which  belonged  to  him  into  a  wine  »  bout*  re- 
route, under  a  penalty  of  500/.  J^T  oiKT 

and  not  an  of 

1  4  Pleas :  **"" 
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18* *«  Pleas:    i.  Nm  est  factum;   a.  That  the   de- 

Huguss     fendarit  had  not  converted  the  King's  Arms  into 

v.         a  wine  vaults. 
King. 

The  bond  was  stamped  with  a  20s.  stamp. 

Jetvis  objected  that  under  the  stat.  48  G.  3. 
c.  149.  schedule,  tit.  Bond,  a  2 L  stamp  was  neces- 
sary, since  it  was  either  a  bond  for  the  payment 
of  the  penalty,  or  for  the  repayment  of  part  of  the 
sum  advanced. 

Lord  Ellenborough  held,  that  the  bond  in 
question,  was  not  within  either  of  the  descrip- 
tions alluded  to.  It  could  not  be  termed  a  security 
for  a  definite  sum,  when  it  was  a  penalty,  which 
might  cover  a  number  of  breaches,  and  where  the 
sum  itself  was  payable  only  upon  a  contingent 
event ;  neither  was  it  for  the  repayment  of  a  de- 
finite sum. 

Verdict  for  the  plaintiff. 

Garraw  A.  G.f  Abbott,  and  Comyns  for  the  plain- 
tiff. 

Jetvis  for  the  defendant 

[Attomfeft,  fttiks  and  Williams.] 
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Watson,  and  his  Wife,  Administratrix  of  Max-       isi& 
well  v.  King. 

^ROVER  for  three-fourths  of  the  vessel  Little  wh«a 
William.  j,Pro?!?Jto 

hare  sailed* 
and  hat  not 

Maxwell,  the  owner  of  three-fourths  of  this  been  heard  of 
vessel,  sailed  in  the  ship  Effort  for  Bermudas,  in  thm  ytmt  k 
May  18 13,  having  first  empowered   Ward,  the  is  to  be  pre- 
owner  of  the  Effort,  by  a  power  of  attorney  to  sell  JJJ^J11 
his  interest  in  the  Little  William.    Maxwell  sailed  but  at  what 
from  Jamaica  in  the  spring  of  18 14,  with  many  ^J^^L- 
more  merchant  ships,  under  convoy  for  England,  tailed  on  board 
From  the  1st  of  March  1814,  to  the  oth,  the  con-  <*  ™*  ▼""* 

-  '  perished*  is  to 

voy  met  with  strong  gales  and  tempestuous  wea-  be  collected  by 
ther,  and  on  the  night  of  the  9th,  the  Effort  |£j^/™" 
parted  from  the  rest  of  the  convoy  in  thick  wea-  circumstances 


ther,  and  had  not  since  been  heard  of.     There  was  <*  **• ' 
another  heavy  gale  on  the  aoth  of  March.    One  attorney* 
of  the  vessels  sailing  with  the  same  convoy  did  authorizing  the 
not  arrive  in  England  till  the  middle  of  August  ve^cl>  ?  nm 
Upon  the  8th  of  June  in  the  same  year,  Ward,  voked  by  the 
under  the  authority  of  the  power  of  attorney,  %^f  ** 
sold  Maxwell's  interest  in  the  Little  William  to  ThepiainthT 

the  defendant.  may  recover 

for  a  fractional 
part  of  a  ship, 

Topping  for  the  defendant,  insisted  that  it  was  j^**"00* 
incumbent  on  the  plaintifls  to  prove  the  letters 
of  administration,  and  that  they  could  not  re- 
cover 
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1815.       cover  a  fractional  part  of  the  vessel  in  an  action  of 
*  Watwon  #  teoVer- 

KlNa  But  Lord  Ellenborough  over-ruled  both  the 

objections,  observing  as  to  the  first,  that  a  prqfert 
had  been  made  of  the  letters  of  administration, 
(which  were  in  Court,)  and  on  the  second  referring 
to  the  case  of  Addison  v.  Over  end.  (a) 

Topping  then  contended,  that  the  death  of  Max- 
well had  not  been  sufficiently  proved,  and  that 
even  supposing  him  to  have  died  before  the  8th  of 
June,  the  death  did  not  revoke  the -power  of 
attorney. 

Lord  Ellenborough,  referring  to  the  case  of 
Paterson  v.  Black  (£),  observed  that  this  was  the 
kind  of  proof  of  loss  usually  given  in  actions 
against  insurers,  where  the  vessel  is  proved  to 
have  sailed,  and  has  not  been  heard  of  for  two  or 
three  years.  His  Lordship  afterwards  informed 
the  jury,  that  it  might  be  assumed,  that  at  that 
time,  Maxwell  was  dead ;  but  that  it  was  for  their 
consideration,  whether  he  was  dead  on  the  8th  of 
June  1 8 14,  when  the  sale  was  effected  by  Ward  ; 
that  if  they  were  of  opinion  that  Maxwell  died 
before  that  day,  then  the  power  of  attorney  had 
been  revoked  by  the  death,  and  they  ought  to  find 
for  the  plaintiff  otherwise  for  the  defendant 

Verdict  for  the  plaintiff. 

(a)  6T.R.  766.  (J)  Marshall  on  Inturance,  781. 

Garrow 
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Garrow  A.  G.  and  Campbell  for  the  plaintiff.  1815. 


* * ' 


Watsok 

Topping  and  Taddy  for  the  defendant  «. 

King. 

The  Court  of  K.  B.  in  the  ensuing  term  refused 
a  rule  nisi  for  a  new  trial. 

[Attornies,  Kearsej  &  Co.  and  TomliMns.'] 


Hervey  and  Others,  Assignees  v.  Liddiaro. 

ASSUMPSIT  by  the  assignees  of  M.  B.  Hervey  A.  shortly  b*. 
and  J.  JF.  EterveyK  bankrupts,  to  recover  the  ^"  ^,^J^" 
sum  of  339/.  which  had  been  received  by  the  de-  a  bill,  and 
fendant  under  the  following  circumstances.  having  pro- 

°  cured  it  to  be 

discounted, 

M.  B.  Hervey  and  J.  W.  Hervey  were  bankers,  v™*  B.a  «- 
at  Bochfbrdi  and  also  at  Billericay,  in  Essex.    J.  toreceWethe 
W.  JET.  had  opened  a  linen-draper's  shop  in  Loru  amount  which 
don,  and  had  become  indebted  in  a  larger  amount  ^ho  ^oum§ 
than  the  sum  in  dispute  to  the  defendant  Liddiard,  the  bill  to 
a  linen-draper  in  London.     In  part  payment  of  this  ^J^4e°  *  ; 
debt,  J.  W.  H.  drew  a  bill  on  Jemmett  and  Co.  money  is  in 
bankers,  in  Kent,  and  through  the  medium  of  one  *ehaiMJI  rf 
Wade,  procured  the  bill  to  be  discounted,  and  a  commits 
Wade  agreed  to  send  the  amount  to  the  George  ?*?* * 
Inn,  in  the  Borough,  for  the  use  of  f.  W.  Hervey.  b.  who  ate. 


_      the  money,  is 
ine  u^ie  to  A/a 
assignees. 


1*4  CASES  AT  NISI  PRIUS, 

1815.  The  bill  was  discounted  on  the  16th  of  May; 

*  Herv  on  ^e  I7t^*  ^  ^"  Hervey  committed  an  act  of 
v.  bankruptcy,  and  left  the  kingdom,  having  first 
Lidw ard.  given  to  Liddiard  an  order  to  receive  the  money. 
The  money  arrived  in  London  oA  the  18th,  and  on 
the  19th  it  was  received  by  Liddiard9 s  porter.  On 
the  8th  of  July  a  joint  commission  issued  against 
M .  B.  Hervey  and  /.  W.  Hervey y  by  virtue  of 
which  the  plaintifls  claimed. 

Park  for  the  defendant  contended,  that  since 
the  order  for  the  receipt  of  the  money  had  been 
given  by  J.  W*  Hervey  to  Liddiard  several  days 
before  his  bankruptcy,  he  was  virtually  in  posses- 
sion of  the  money  before  the  bankruptcy,  although 
it  was  not  in  fact  received  till  the  19th* 

But  Lord  Ellenborough  was  of  opinion  that 
whilst  the  money  remained  in  the  hands  of  the  car- 
rier, the  property  remained  unaltered.  If  before 
the  delivery,  the  notes  had  been  lost,  the  loss  must 
have  fallen  upon  J.  W.  Hervey \  and  not  upon  the 
defendant,  consequently  the  property  passed  to  the 
assignees. 

Verdict  for  the  plaintiff. 

Gmrrow  A.  G.  and  F.  Pollock  for  the  plaintiff. 

Park  for  the  defendant. 

[rfttoraxe*  Tihon  &  Co*  and  Wright.  J 
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1810. 

Sputgebber  V,  Kohk.  S!d*jr,,_ 

ASSUMPSIT  by  the  indorsee  of  a  promissory  Ttonukertf 

XJL  -ft  a  promissory 

note  against  tqe  maker.  note,  payable  at 

a  specified 
,— u  1      •       — »         •  •  1  time  aitersifffatp 

The  note  was  made  in  Prussia,  payable  seven  at  ^  timeo^ 
days  after  sight.  making  it 

writes  in  the 
margin, 

Garronv  A.  G.  objected  that  in  the  margin  of  the  u  accepted  by 
note  the  words  were  added   "  accepted  on  myself  ^^'J^ 
"  payable  every  where,"  and  that  this,  which  was  tut*  no  part  of 
material  since  it  altered  the  nature  of  the  note,  j^^S^ 
ought  to  have  been  declared  on.    But  and  need  not 

be  noticed  in ' 
the  declaration. 

Lord  Ellenborouoh  held,  that  these  words  con* 
stituted  no  part  of  the  original  instrument,  their 
effect  was  merely  to  supply  an  acknowledgment  of 
the  sight  of  the  bill,  and  that  although  the  entry  was 
in  fact  contemporaneous  with  the  note  itself,  in 
point  of  law  its  effect  was  subsequent. 

Verdict  for  the  plaintiff. 

Park  and  Topping  for  the  plaintiff. 

Garrow  A.  6.  and  Heath  for  the  defenchfflt 

£ Attornies,  Down*  and  Warm.] 
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1815.  Fenton  v.  Hollo  way, 

in  an  action       A  SSUMPSIT  for  work  and  labour. 

for  work  and     «*>  ■* 
labour,  proof 

that  the  plain-  The  plaintiff  proved  work  to  have  been  done  by 
itatTof  in*  ^m  ^0r  ^e  defendant,  but  it  appeared  that  an 
toxicatton  *  agreement  in  writing  had  been  entered  into  be- 
^^Wclfb4  tween  ^e  parties  relating  to  this  work.  , 

insisted  on  by 

the  defendant       Garrow  A.  G.  for  the  defendant  objected  that 
ntmt,di»-       the  agreement  ought  to  be  produced.     But  the 
peuei ,  with  the  game  witness  who  stated  the  existence  of  the  agree- 
^^^ng  it.    ment,  stated  also  that  Fenton  when  it  was  executed 
was  in  a  state  of  intoxication,  and  that  the  defend- 
ant had  afterwards  refused  to  produce  it  upon  the 
plaintiff's  request. 

Lord  Ellenborough  then  ruled,  that  the  in- 
strument was  to  be  considered  as  a  nullity,  and  that 
it  was  unnecessary  to  produce  it 

The  validity  of  the  contract  was  afterwards  es- 
tablished on  the  part  of  the  defendant,  and  having 
paid  money  into  court,  to  the  amount  agreed 
upon,  he  had 

A  verdict. 

Park  for  the  plaintiff. 

Garrow  A.  6.  for  the  defendant 

[Attornies,  Dcbarry  and  Sbeffard.] 
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Elton  t>.  Jordan.  *•**• 


A  CTION  on  a  warranty  of  a  horse.  An  infirmity 

"^  which  renden 

a  hone  lets 

The  evidence  of  the  plaintiff's  and  defendant's  fit  for  premt 
witnesses  was  very  contradictory;  biit  one  of  the  «•*«**«»- 
witnesses  for  the  defendant  admitted  that  he  had  unaoundneM; 
bandaged  one  of  the  fore  legs  of  the  horse,  but  not * »  "°* tnaim 

it,  i  °         -  ,  ,  •       tial  that  the 

the  other,  because  the  one  was  weaker  than  the  infirmity 
other.    The  horse  had  been  warranted  sound.         th°uW  be  of  a 

permanent  na- 
ture. 

Lord  Ellenborough.  —  To  constitute  unsound- 
ness,  it  is  not  essential  that  the  infirmity  should  be 
of  a  permanent  n&ture ;  it  is  sufficient  if  it  render 
the  animal  for  the  time  unfit  for  service,  as  for  in- 
stance, a  cough,  which  for  the  present  renders  it 
less  useful,  and  may  ultimately  prove  fatal.  Any 
infirmity  which  renders  a  horse  less  fit  for  present 
use  and  convenience,  is  an  unsoundness. 

The  jury  found  accordingly. 

Garrow  A.  G.  and  Marryatt  for  the  plaintiff. 

Topping  and  Scarlett  for  the  defendant. 

[  Attornic*,  Smith  and  Wilkinson.'] 
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IS  15. 


Dickenson  v.  Lilwal  and  Others. 


By  the  custom 
of  the  Irish 
provision 
trade,  the 
authority  of 
the  broker  to 
sell  the  goods 
of  hi*  prin- 
cipal? (in  the 
abtenceof 
•pedal  autho- 
rity to  the 
contrary)  ex- 
pires with  the 
day  on  which 
it  is  given* 

Qn.  whether 
the  bought 
and  sold  notes 
made  by  a 
broker  are  not 


ASSUMPSIT  on  an  alleged  breach  of  a  contract, 
to  deliver  goods  bargained  and  sold. 

The  defendants,  on  the  30th  of  June,  had  autho- 
rized Grainger,  their  broker,  to  sell  for  them  a 
quantity  of  Irish  butter,  which  they  expected  from 
Ireland.  On  the  6th  of  July,  Grainger,  without 
any  intermediate  communication  with  his  princi- 
pals, sold  to  the  plaintiff  250  firkins  of  butter,  at 
the  rate  specified  by  his  employers.  He  made  no 
entry  of  the  sale  in  his  own  book,  but  shortly  af- 
terwards made  a  note  in  the  following  terms,  which 
he  took  to  the  defendants : 


to 

satisfy  the 
statute  of 
frauds,  al- 
though he 
rnffrfy  no 
entry  in  his 
book. 


"  Sold  for  Lilwal  and  .Co.  to 


Dickenson, 


"  250  firkins  of  Hunts  Waterford  butter,  at  iooa. 
"  for  the  best  quality,  and  the  usual  difference  for 
"  inferior  quality j  shipped  in  the  month  of  July, 
"  and  payable  by  bill  at  two  months,  &c." 

Lilwal  qnd  Co.  dissented  from  the  contract,  on 
the  ground  that  their  agent  was  not  authorized  to 
make  it  without  a  more  recent  order,  and  Grainger 
tore  the  note,  and  upon  the  trial  gave  parol  evi- 
dence of  the  contents. 


Park 
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Park  for  the  defendants  contended,  that  in  order  I8]  £ 

to  satisfy  the  statute  of  frauds, ,  it  was  necessary  d^kjson 

that  the  broker  should  make  an  entry  of  the  con-  «• 

tract  in  his  own  books,  and  that  a  sold  note  was  J^qo^ 
not  sufficient,  and  cited  Hinde  v.  Whitehouse.  (a) 

Garrow  A.  G.  for  the  plaintiff.  —  If  it  had  been 
held  that  the  broker  was  bound  to  make  an  jentry 
in  his  own  book  in  the  first  instance,  it  might  have 
been  a  rule  of  great  convenience,  but  this  is  not  ne- 
cessary ;  the  broker  has  made  a  complete  record  of 
the  contract,  by  making  a  complete  sold  note,  and 
the  defendants  having,  by  their  conduct,  prevented  . 
the  execution  of  the  contract,  it  was  nugatory  to 
multiply  copies.  > 

Lord  Ellenborough.  —  In  the  case  of  Hinde 
v.  Whitehouse*  the  entry  in  the  book  was  consi- 
dered as  the  contract,  and  the  bought  and  sold 
notes  were  merely  evidence  of  it.  That  case  does 
not  go  the  length  of  deciding,  that  where  no 
entry  is  made  in  the  broker's  book,  the  bought 
and  sold  notes  may 'not  be  sufficient  to  satisfy  the 
statute.  I  do  not  know  that  the  question  in  the 
present  form  has  been  brought  before  the  conside- 
ration of  the  court,  and  therefore  I  will  reserve  the 
point*  Any  memorandum  of  the  contract  is  suffi- 
cient to  save  the  statute  of  frauds,  although  each 
party  may  not  have  the  producible  benefit  of  it. 


(*)  7  East,  558. 

vol.1.  k  The 
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**1  S.  The  defendant  afterwards  proved,  by  the  con- 

DicueNaoK  current  testimony  of  a  great  number  of  Irish  pro- 

v.         vision  merchants  and  brokers,  that  according  to  the 

andOther*.   established  practice  and  usage  of  the  trade,  the 

authority  of  the  broker  (as  between  himself'  and  his 

principal)  to  sell,  expires  with  the  day  on  which 

the  authority  is  given,  unless  it  be  extended  by 

some  special  authority  to  a  future  day,  and  that  it 

had  been  the  usual  course  for  the  broker  to  apply 

for  a  renewed  authority  from  his  principal  every 

morning. 

The  custom  having  been  fully  established,  the 
counsel  for  the  plaintiff  elected  to  be  nonsuited. 

The  Attorney-General  &  Campbell  for  the  plaintiff. 

Park  for  the  defendant. 

[Attornies,  Osbaldaton  and  Cluttoru\ 


Tuesday,  MACDOUGLE  V.  The  ROYAL   EXCHANGE  ASSURANCE 

December  1 9..  COMPANY. 

To constitute    ^\SSUMPSIT  on  a  policy  of  assurance,  the  loss 
a  stranding,  it  al ledge d  by  stranding. 

Is  essential 

rosd'shouid        Soon  after  the  vessel  had  sailed  fiomNewGrimsby, 
be  stationary,    ghe  struck  upon  a  sunken  rock,  and  lay  there  upon 

the  striking  on 

a  rock  where  the  vessel  remains  for  a  minute  and  a  half  only,  is  not  a  stranding,  though 

she  thereby  receives  an  injury,  which  eventually  proves  fatal. 

her 
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her  beam  ends  for  a  minute  and  a  half,  when  she       1815. 

was  released  and  proceeded  on  her  voyage.     The  m«dougall 

plaintiff  was  about  to  shew  that  in  consequence  of         v. 

this  accident  the  cargo  was  ultimately  lost.  The  RoYAL 

0  *  Exchange 

Assurance 
Lord  Ellenborough.  —  Before  you  enquire  into  Company. 
the  effect,  you  must  establish  the  cause  as  stated  in 
the  declaration,  that  is  a  stranding.  A  striking  is 
not  sufficient,  it  is  merely  temporary,  or  as  it  has 
been  vulgarly  described,  a  touch  and  go ;  but  in 
order  to  constitute  a  stranding,  the  ship  must  be 
stationary.  * 

The  jury,  which  was  a  special  one,  declared,  that 
they  entertained  no  doubt  upon  the  subject,  and 
the  defendant  had 

A  verdict 

Scarlett  and  Heath  for  the  plaintiff 

Garraw  A.  G.  for  the  defendant. 

The  Court  qf  King's  Bench*  in  the  ensuing  term, 
refused  to  grant  a  rule  nisi,  for  a  new  trial. 

[Attornies,  Burn  and  Kaye  &  Co.'] 
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1815.  Reed  and  Another  r.  James. 


g«.m«therin  yRpVER  by  the  plaintiffs  as  assignees  of  Baker 
Se^lgneL  and  Cawthorne  bankrupts. 

of  a  bankrupt, 

^ep^twning  r^  action  was  brought  to  recover  the  value  of 
compellable  in  a  quantity  of  utensils,  used  in  the  brewery  of  the 
IZ?£—  bankrupts. 

the  bill  of  ex- 

t^foW  Notice  having  been  given  to  prove  all  the  ingre- 
lyy  the  bank-  dients  of  bankruptcy.  Tinson,  the  petitioning  cre- 
ropt^on  which  djtor  was  caiie(i  anj  SWOrn,  and  was  then  called 

tne  petitioning 

creditor'*  debt  upon  to  produce  the  bill  of  exchange  drawn  and 
is  founded.       indorsed  by  the  bankrupts,  which  constituted  the 

A  petition-  m  m      .      ^  •11 

ing  creditor      petitioning  creditors  debt. 

called  for  the 

^^rodwh^  Tinson  protesting  against  the  production  of  the 
such  a  docu-  bi][  addressed  the  Court,  to  know  whether  he  was 
Sug^r*    obliged  to  produce  it. 

lie  has  been 

e»wan^CbT"  Lord  Ellenborough.  —  I  do  not  know  the  rela- 
the  defendant,  tion  in  which  you  stand  to  the  parties,  but  you  can- 
not  with  propriety  withhold  the  instrument.  I 
cannot  however  do  more  than  advise  you  to  exer- 
cise a  sound  discretion  on  the  subject,  and  it  will 
be  for  the  Lord  Chancellor  afterwards  to  deal  with 
v      the  case  accordingly. 

Tinson  then  produced  the  bill. 

The 
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The  Attorney-General  contended,  that  he  had  a      1815. 
right  to  cross-examine  Mr.  Tinson  for  the  defendant,      "^^^ 
since  he  had  been  sworn,  and  some  proof  had  been  and  Another 
derived  through  him  in  furtherance  of  the  plaintiffs'      j£ms. 
case. 

Lord  Ellenborough. — The  plaintiff  could  not 
by  calling  the  petitioning  creditor  make  him  a 
witness,*  and  if  die  defendant  had  not  objected  to 
him,  I  should  not  have  permitted  him  to  give  evi- 
dence. 

A  question  aftewards  arose  as  to  the  validity  of 
the  petitioning  creditor's  debt,  which  was  reserved 
for  the  opinion  of  the  Court, 

Verdict  for  the  plaintiff. 

Park*  Espinasse,  and  Brougham  for  the  plaintiff. 

Garrow  A.  G.,  Richardson,  and  Scarlett  for  the 
defendant. 

[Attoraict,  Rted  and  Toung^ 


*  3 


134 


CASES  AT  NISI  PRIUS, 


1815. 


Seed  and  Another  v.  James. 


The  assignees 
of  a  bankrupt 
may  recovery 
as  for  money 
had  and  re- 
ceived against 
the  defendant 
who  took  the 
goods  of  the 
bankrupt  in 
execution* 
(after  an  act 
of  bankruptcy) 
and  ihen  took 
the  goods 
under  a  bill  of 
sale  f'om  the 
sheriff,  al- 
though no 
money  was 
actually  paid. 
A  bankrupt 
in  an  action 
by  the  assig- 
nees against 
a  judgment 
creditor  who 
has  taken  the 
goods  of  the 
bankrupt  in 
execution}  is 
'  competent  to 
prove  that  the 
creditor  knew 
that  the  bank- 
rupt was  in- 
solvent at  the 
time  of  the 
execution* 


ASSUMPSIT  by  and  against  the  same  parties  to 
recover  money  had  and  received  by  the  de- 
fendant to  the  use  of  the  assignees. 

The  defendant  had  on  the  9th  of  July  1814, 
(eight  days  after  the  acts  of  bankruptcy),  sued 
out  execution  on  a  warrant  of  attorney  executed  by 
the  bankrupts  in  the  preceding  March.  The  she- 
riff  took  possession  of  the  goods  of  the  bankrupts 
and  executed  a  bill  of  sale  of  them  to  the  defend- 
ant for  800/.  It  was  objected  for  the  defendant, 
that  the  form  of  action  should  have  been  trover 
and  not  assumpsit  for  money  had  and  received, 
since  no  money  had  in  fact  been  paid  into  the 
hands  of  the  defendant,  and  a  case  was  cited,  in 
which  the  Court  of  King's  Bench  had  recently  de- 
cided, that  the  pecuniary  form  of  action  could  not  be 
supported  by  a  lodger  against  the  tenant,  for  per- 
mitting the  superior  landlord  to  distrain  the  goods 
of  the  lodger. 

For  the  plaintiffs  it  was  answered,  that  the 
sheriff  had  certified  on  the  bill  of  sale,  that  he  had 
sold  the  goods  for  800/. j  if  the  sale  had  been  to 
a  stranger,  it  is  clear  that  this  would  have  been 
the  proper  form  of  action ;  and  here  the  transac- 
tion is  the  same  in  effect,  although  the  defendant 

did 
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did  not  take  the  money  out  of  his  pocket,  merely  k    *81& 
that  it  might  be  returned  thither  by  the  sheriff.  jEJT"^ 

and  Another 
Lord  Ellenborough  was  of  opinion,  that  the  jjj^ 
action  was  maintainable  in  its  present  form,  al- 
though trover  might  have  been  preferable.  Under 
the  circumstances,  the  sheriff  might  have  returned 
fieri  fed.  His  Lordship  added,  that  he  would  re* 
serve  the  point,  though  he  did  not  think  it  was 
attended  with  much  doubt. 

One  of  the  bankrupts  having  been  called  to 
prove  that  the  defendant  knew  their  insolvency  at 
the  time  when  the  execution  was  issued, 

Garrow  A.  G.  objected,  that  he  was  incom- 
petent to  prove  the  fact,  since  he  could  not  be 
be  called  either  to  affirm  or  dis-affirm  his  own 
bankruptcy,  and  could  not  be  called  to  defeat  a 
judgment. 

But  Lord  Ellenborough  said,  that  he  was  com- 
petent to  do  this  in  many  instances,  and  that  the 
rule  was  restricted  to  evidence,  affirming  or  dis- 
affirming the  bankruptcy. 

The  Attorney-General  offered  to  prove,  that  the 
act  of  bankruptcy,  on  proof  of  which  the  parties  had 
been  declared  bankrupt,  was  a  concerted  act ;  but 
the  plaintiffs  having  proved  another  act  of  bank* 
ruptoy  which  stood  animpeached * 

K  4  Lord 
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Lord  Ellenborough  was  clearly  of  opinion, 
that  they  might  repudiate  the  insufficient  acts,  and 
and  Another  rely  upon  those  which  were  better. 


1815. 
Reed 


v. 
James. 

It  is  compe- 
tent to  the 
assignees  of  a 
bankrupt  upen 
the  trial,  to 
repudiate  an 
insufficient 
act  on  which 
the  commis- 
sion u 

founded,  and 
resort  to 
better. 


Park,  Espinasse,  and  Brougham,  for  the  plain* 
tiffs. 

Garrtrw  A.  G.  and  Scarlett  for  the  defendant. 

In  the  ensuing  term,  the  court  of  K.  JB.  granted 
a  rule  nisi  for  a  new  trial,  on  a  question  arising 
on  the  petitioning  creditor's  debt  only. 

[Attornies,  ReedznA.  Tiling*"] 


Wednesday, 
December  ao. 

It  is  to  be  pre- 
sumed that  a 
broker  who 
has  bought 
goods  for  his 
principal  has 
done  every 
thing 

requisite,  ac- 
cording to  the 
usual  course  of 
dealing  for 
the  completion 
of  the  pur- 
chase. 


Boville  and  Another  v.  Bradbury. 

gPECIAL  assumpsit  against  the  defendant,  who 
acted  as  broker  to  the  plaintiffs,  (and  who  had, 
according  to  their  direction,  purchased  a  large 
quantity  of  cotton  for  them,  which  lay  in  the 
warehouse  of  the  East  India  Company),  for  not 
delivering  over  to  the  plaintiffs  the  usual  warrants. 

Where  such  goods  are  in  the  warehouse  of  the 
jEas/Zndw  Company,  according  to  the  usual  course 
of  dealing,  the  East  India  Company  deliver  a  war- 
rant or  ticket  to  the  proprietor  of  such  goods,  di- 
rected to  one  of  the  servants  of  the  company,  which 
in  substance  contains  a  direction  to  deliver  parti- 
cular 
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cuiar  goods  to  the  proprietor,  or  his  assigns,  noti-      1815. 

fied  by  indorsement  upon  the  warrant,  and  when  a     B   - 

sale  is  made,  the  usual  practice  is  for  the  vendor  to  and  Another 

deliver  over  the  warrant  to  the  vendee.  ~     v- 

Bbamuby. 

The  plaintiffs  having  proved  this  to  be  the  course 
of  trade,  and  having  also  proved  that  the  defend- 
ant had  acted  as  broker,  and  had  delivered  a 
bought  note  for  those  goods,  closed  their  case. 

Lord  Ellenborough  held  this  to  be  a  prima 
Jade  case ;  as  against  the  broker  it  was  to  be  pre- 
sumed, that  he  had  received  the  warrants;  in  saying 
that  he  had  bought  the  cottons,  *  he  virtually  said, 
I  have  done  all  that  is  necessary  to  effect  a  trans- 
fer, and  since  a  delivery  of  the  warrants  was 
essential  to  a  purchase,  it  imported  that  he  had 
received  them. 

For  the  defendant  it  was  proved,  that  the  plain- 
tiffs, after  the  purchase,  had  authorized  the  de- 
fendant to  dispose  of  these  cottons,  and  that  he 
had  sold  them  accordingly. 

Lord  Ellenbobough  held  that  this  was  an  an- 
swer to  the  action. 

Plaintiff  nonsuited. 

The  Attorney-General  and  Campbell  for  the 
plaintiffs. 

Topping  and  E.  Lawes  for  the  defendant. 

[Attornics,  A:  Clark  and  Kirkman.'] 
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1815. 


Friday,  '  CULLEN  V.  BtJTLEK. 

Dec.  a*. 

An  averment  pOLICY  of  insurance  on  the  ship  Industry — loss 
rfSKU        alleged  by  perils  of  the  seas. 

not  supported 

the  weeiwaa  **  aPPeared  that  the  vessel  fell  in  with  the  Mi- 
sunk  in  con-  das9  which,  mistaking  her  for  a  privateer,  fired  a 
be9£*freof      broadside  upon  her,  which  sunk  her. 

upon  by 

another  vessel  «p0  gjlew  ^^  a  jogs  Qf  jj^  nature  came  within 

under  a  mis- 
take, the  description  alleged,  Richardson  cited  the  cases 

of  Pickering  v.  Barclay,  (a)  and  Beaver  (£)  v. 

TomUnson. 


Lord  Ellenborough.  —  This  a  loss  by  perils  on 
the  seas,  not  of  the  seas.  In  the  cases  cited,  the 
sea  was  immediately  conducing  to  the  destruction  of 
the  vessel. 

Verdict  for  the  plaintiff,  subject  to  a  motion. 

The  declaration  was  afterwards  amended,  and  a 
new  trial  had. 

The  Attorney-General  and  Richardson  for  the 
plaintiff. 

Park  for  the  defendant. 

[Attorniet,  Paters**  and  Blunt  3c  Gfc] 


(a)  %  Roll.  Abr.  aaS.  Abbott  an  Snipping,  %$%* 

(b)  Abbott  on  Shipping,  %$$. 
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Williams  mid  Others  v.  Younghusband.  1815. 


ASSUMPSIT  by  Williams,  and  the  assignees  of  Policies  of 
Hodgson,  for  insurances  effected  and  premiums  £!^teen 
paid  by  Williams  and  Hodgson,  on  account  of  the  defined  to 
defendant.  tZSZ. 

one  of  whom 

It  appeared  that  Parry,  one  of  the  three  assig-  *»  ■»<*  dead, 
nees  under  the  commission  against  Hodgson  was  LpBca^to 
dead,  and  Hodgson,  who  was  called  as  a  witness,  the  solicitor 
stated  that  the  policies  in  question  had  been  deli-  ll^ffL 
vered  over  to  the  assignees.    No  application  had  for  such 
been  made,   either  to  the  surviving  assignees,  or  Sdtottaow 
to  the  executors  of  the  deceased  assignee,  but  only  what  had  be- 
to  Mr.  Pearse,  the  solicitor  under  the  commission,  *°®e  <***»*«, 
and  the  attorney  for  the  defendant,  who  did  not  warrant  the 
know  what  had  become  of  the  policies  in  question.  *dm»«»  of 

x  *  secondary 

evidence* 

Lord  Ellenborough  was  of  opinion  that  this  ^^  action 
was  not  such  evidence  of  loss  as  warranted  the  ad-  poiideTof  Ill- 
mission  of  secondary  evidence.  sunnce.  it  is 

necessary  to 

For  the  plaintiffs  it  was  then  contended,  that  it  existence  by 
was  unnecessary  to  give  in  evidence  either  the  po-  *T°*|cifl* 
licies,  or  to  supply  their  place  by  secondary  evi- 
dence, since  their  contents  were  not  wanted. 

Lord  Ellenborough.  — But  you  want  to  shew 
the  existence  of  the  policies,  and  this  must  be 
proved  by  their  production. 

The 


140  CASES  AT  NISI  PKIUS, 

1815.  %  The  plaintifls  not  being  able  either  to  produce 

Williams  ^e  Paries  or  to  prove  them  lost,  so  as  to  entitle 

and  Others  them  to  give  secondary  evidence,  were 

You^hus-  Nonsuited. 

BAND. 

Park  and  Marry att  for  the  plaintiff. 
Garrow  A.  G.  and  Lowes  for  the  defendant. 

[AttomkhBlcajdaU  3c  Gh  and  /tars*  3c  G>:] 


Rows  v.  Osborne. 

A  vendee  of  ASSUMPSIT  on  a  special  agreement  for  the  pur- 
STAe'con-  chase  of  a  quantity  of  bacon ;  breach  alleged 

met,  as  in  not  accepting  bills  of  exchange  in  payment,  ac- 

Stetijned6  "^W  to  the  agreement. 

by  him,  and 

delivered  by        The  contract  was  made  between  the  defendant, 

efetri  &T110  a  trader  in  ton*0**  ^^  ^e  plaintiff,  a  dealer  in 
sale  to  the  Ireland,  through  the  medium  of  Penny,  a  broker, 
akbou  'h  this  W^°  ^e^vered  a  note  to  the  plaintiff  signed  by 
note  varies       Osborne  in  the  following  terms : 

from  the  note 

tSSHH  "  March  28,  1815. 

the  vendee.  «  Bought  of  Rowe  and  Co.,  through  Thomas 

tionfotSSr9*   u  Penny  $  100  bales  of  prime  singed  bacon,  at 

jnry,  whether 

the  vendee  of  goods  which  turn  out  to  be  of  a  quality  inferior  to  that  which  was 
stipulated  for,  has  in  point  of  fair  mercantile  dealing  given  a  notice  suffidendy  early  to 
the  vendor  of  his  intention  to  repudiate  the  contract 

10  "  56s. 
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"  565.  per  cwt.  free  on  board;  weight-  24  to  28  1815. 
"  per  10  bales,  to  be  shipped  next  month,  and  RoTWK 
"  drawn  for  60  days,  from  the  date  of  the  bill  of  ^  v. 
"  lading;  warranted  weight  upon  landing;  defi- 
•c  ciency,  if  any,  to  be  settled  by  Mr  Penny.99 


Osborne. 


The  Attorney  General  for  the  defendant,  objected 
that  the  declaration,  which  stated  the  clause  as  to 
deficiency  as  part  of  the  contract,  varied  from  the 
contract,  since  tl\p  note  of  the  contract  sent  to  the 
defendant,  by  which  alone,  as  he  contended,  the 
defendant  was  bound,  contained  no  such  stipula- 
tion. - 

But  Lord  Ellenborough  was  of  opinion,  that 
the  note  of  the  contract  given  in  evidence,  and 
which  was  signed  by  the  defendant,  was  evidence 
agaiiitt  him,  that  this  was  the  real  contract. 

The  bacon  arrived  in  the  port  of  London  on  the 
25th  of  May ,  and  on  the  19th  of  July,  and  upon 
a  subsequent  day,  many  bales  were  opened,  and  it 
appeared  that  the  bacon  was  not  of  the  quality  de- 
scribed ;  viz.  prime  singed  bacon,  but  ill  cured,  and 
that  a  considerable  portion  of  it  was  unfit  for  use ; 
the  defendant,  however,  made  no  objection  on  this 
score,  and  communicated  no  Information  to  the 
plaintiff  on  the  subject  till  the  27th  of  November 
following. 

Lord  Ellenborough  informed  the  jury,  that  if 
they  were  of  opinion  that  the  bacon  was  not  of  the 

quality 
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1815.       quality  contracted  for,'  they  were  to  consider  whe- 
Rowb       ^er  *n  P°^nt  °f  &"*  mercantile  dealing,  the  de- 
v.         fendant  was  not  bound  to  give  earlier  notice  of 
Osborne-     yg  objection  to  the  plaintiff,  in  order  that  the 
latter  might  have  taken  steps  to  redeem  himself, 
and  whether  he  was  not  bound  to  give  immediate 
information  to  the  seller,  as  soon  as  he  discovered 
the  defect,  or  at  all  events,  to  repudiate  the  con- 
tract at  an  earlier  period,  and  that  they  were  to 
give  for  their  verdict  accordingly. 

The  jury  afterwards  with  the  permission  of  the 
Court,  inquired  of  the  witnesses  how  much  the 
value  of  the.  bacon  sent,  fell  short  of  the  value  of 
such  as  had  been  contracted  for,  and  gave  a  ver- 
dict, making  an  abatement  accordingly. 

Park,  Nolan,  and  Stephen  for  the  plaintiff 

GarroN)  A.  G.  and  Gaselee  for  the  defendant. 

[Attomiea,  Peumorc  and  Gregsotu.') 
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Assignees  of  Holland  &  Assignees  of  Humble,  v.—      I8is. 

v        v     ■ 


TSSUE  out  of  Chancery  to  try  whether  Holland  in  an  issue  out 
and  Humble,  at  the  time  of  their  bankruptcy,  ^tjHT 
had  any  lien  on  the  proceeds  of  the  cargo  of  the  of  fcn,  the 
ship  Elegante.    Holland  and  Humble  were  in  part  S^1^ 
nership  at  Liverpool,  and  Holland  and  Holmes  its  legal  tens* 
were  in  partnership  at  Messina.    On  the  23d  of  whidl  '"** 

ports  an  so* 

August,  1 8 104  Holland  and  Holmes  being  indebted  thority  either 
to  the  Liverpool  firm,  in  a  sum  exceeding  6000/.  to  P01?"  * 
consigned  the  cargo  of  the  Elegante  to v  Waring  and     An  order  by 
Co.  at  Liverpool,  desiring  them  to  account  to  the  A.to  &, 
Liverpool  house  for  3000/L  part  of  the  cargo,  by  u^to  pay 
allowing  them  to  draw  bills.  over  to  c.  a 

creditor  of 
A.'s»  the  pro* 

This,  it  was  contended  by  the  plaintifls'  counsel,  ceeds  of  a 
created  a  Hen,  and  then  the  only  question  was,  SSed^  a 
whether  this  had  been  defeated  by  a  subsequent  to  B ,  < 


countermand  given  by  Holmes  alone.  no  &»  m 


favour  of  C. 


Lord  Ellenborough.  —  Before  you  inquire 
whether  a  lien  has  been  devested,  you  must  shew 
that  it  once  existed.  This  is  nothing  more  than 
an  order  to  a  third  person  to  pay  over  certain  pro- 
ceeds, but  there  is  no  privity  on  the  part  of  Holland 
and  Humble  to  create  a  lien  in  the  legal  sense  of 
the  term,  though  Waring,  in  omitting  to  pay  over 
the  proceeds  would  have  been  guilty  of  an  infrac- 
tion of  the  directions  sent  to  him.  I  am  to  under- 
6  stand 
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1815.       stand  that  the  Chancellor  means  lien  in  its  legal 

Holland'  sense9  which  imports  an  authority  either  to  possess 

v.         or  to  retain,  but  here  the  parties,  who  were  not 

Humble.    priVy  to  the  contract,  had  no  authority  to  lay  their 

hands  upon  the  largo. 

Plaintiffs  nonsuited. 

The  Attorney-General,  Scarlett,  and  Gaselee  for 
the  plaintiffs.  , 

Park  for  the  defendant. 


•p 


Windham  and  Another,  Assignees  of  Sir  William 
Fletcher  v.  Paterson. 


*  '"™£iht  ACTI0N  by  the  awignees  of  Sir  W.  Fletcher  a 
petitioning  bankrupt,  to  recover  the  sums  of  200L  and 

«d^">  ***  400/. which  had  been  paid  over  by  the  defendant  out 
petitioning  the  funds  of  the  bankrupt,  to  two  of  his  creditors 
crediton  were  after  the  act  of  bankruptcy. 

in  partnership 
with  the  bank- 
rupt in  a  par-        On  proving  the  petitioning  creditor's  debt,  it 

1^!"*^    appeared  that  Todhunter  and  Co.  the  petitioning 

vided  the  debt  creditors,  had  all  been  in  co-partnership  with  FleU 

o^rfthat1*   c**r>  *n  a  c011*™*  to  supply  provisions  for  the  use 
of  the  navy. 

Gamm 


AFTER  MICHAELMAS  TERM,  56  GEORGE  UL  us 

Garraw  A.  6.  for  the  defendant,  objected,  that       1815. 
where  all  the  parties  constituting  a  particular  firm,   Wl||^HAM ' 
are  also  in  Co-partnership  with  the  bankrupt,  they  and  Another 
cannot  be  petitioning  creditors  until  their  affairs   p^^^ 
have  been  brought  to  a  settled  account 

Lord  Ellenborough.  —  If  the  debt  arise  out  of 
the  transaction,  which  is  the  subject  of  the  partner- 
ship with  the  bankrupt,  they  cannot,  but  if  the 
debt  does  n6t  arise  out  of  the  partnership  concerns, 
they  may. 

It  appeared  that  Todhunter  and  Co.  had  dealt 
hugely  with  Sir  W.  F.  in  concerns  in  which  they 
were  not  co-partners,  and  that  Sir  W.  Fletcher  was 
indebted,  upon  a  balance  to  Todhunter  and  Co.  in 
a  very  large  amount 

Objected  that  this  was  not  evidence  of  a  debt, 
without  shewing  the  assent  of  Sir  W.  F. 

The  plaintiffs  then  proved  that  a  statement  had 
been  sent  to  Sir  fV.  F.  making  him  debtor  to  Tod- 
hunter and  Co.  to  a  very  large  amount,  to  which  no 
objection  was  made. 

Lord  Ellenborougk  held  this  to  be  primd  facie 
evidence  of  the  debt. 


In  order  to  establish  the  act  of  bankruptcy,  the  A  trader  who 
plaintifife  in  the  first  instance  relied  upon   the  J*7J^" 

ceedsto  J>*- 
hmi,  (where  he  alto  carries  en  trade,)  with  an  honest  intention,  compatible  with  trade, 
does  not  thereby  commit  an  act  of  bankruptcy,  although  he  never  returns,  and  although 
he  leaves  no  funds  in  England  far  the  payment  of  his  debts* 

vol.  i.  l  fact, 
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1815,       fact,  that  Sir  W.  F.  had  departed  from  England, 

1  Windham  '  an(*  V***e&  over  *°  iTeland,  (where  he  also  carried 
and  Another  on  trade)  without  leaving  funds  behind  for  the 
P  v'  payment  of  his  debts ;  and  they  cited  the  case  of 
Holroydx.  Whitehead*  (a)  where  it  was  held,  that  a 
trader  who  left  his  house  on  account  of  family  dis- 
sensions, and  thereby  occasioned  an  actual  delay, 
had  committed  an  act  of  bankruptcy- 
Lord  Ellenborough.  —  He  might  be  going  for 
the  very  purpose  of  procuring  funds  for  the  payment 
of  his  creditors.  If  he  departed  with  a  bona  fide 
intention  to  return,  he  committed  no  act  of  bank* 
ruptcy,  although  in  fact  he  never  did  return.  No 
doubt  a  trader  must  be  presumed  to  contemplate  the 
consequences  of  his  absence ;  in  the  the  case  before 
Sir  V.  Gibbs  the  purpose  was  entirely  aliene 
from  that  of  trade,  but  here  it  is  probable  that  the 
departure  was  for  the  very  purpose  of  trade.  A 
creditor  certainly  has  a  right  to  the  person  of  his 
debtor,  for  the  purpose  of  application  and  importu- 
nity ;  but  still  if  he  depart  with  an  honest  inten- 
tion, compatible  with  business,  he  does  not  commit 
an  act  of  bankruptcy. 


If  a  trader  The  plaintiffs  then  proved,  that  Sir  W.  F.  ftom 

leave  the        Iceland  went  to  Paris,  from  which  place  he  wrote. 

realm  for  the  K 

purposes  of 

trade,  bat  whilst  bt  is  absent*  announce  hit  intention  new  to  revisit  England,  be  com* 

mitt  an  act  of  bankruptcy  by  absenting  himself. 

(*)  $  Carhpb.  530. 

a  announcing 
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announcing  his  solemn  intention  never  to  revisit  1815. 

Engl*™*-  Winmam' 

and  Another 

Lord  Ellenborough  held,  that  this  was  an  act  «. 

of  bankruptcy  under  the  words  of  the  statute,  "  or  Pa™*>* 
otherwise  absent  himself." 


The  plaintiffs  having  established  their  right  to  A  debtor  of  a 
sue  as  assignees,  it  appeared  that  after  the  act  of  bMlkn,Pt  *» 
bankuptcy,  a  suit  had  been  instituted  by  Macquoid  in  paying 
a  creditor  of  Sir  W.  Fletcher's  in  the  mayor's  court;  fimd8  •*  *• 
and  that  the  defendant  who  had  funds  of  the  bank-  Credto£(who* 
rapt's  in  his  hands,  upon  an  attachment  issuing  ™«the 
against  him  as  garnishee  in  November  1814,  paid  theM*yo?» 

to  Macquoid  400L  Court,)npon 

an  Attachment 

The  Attorney  General  insisted  that  the  defendant  STiL^* 
was  justified  in  doing  this,  and  that  he  was  not 
bound  to  wait  for  the  judgment  of  the  Cburt, 

which  was  given  in  January. 

» 

But  Lord  Ellenborough  was  of  opinion,  that 
a  mere  attachment  did  not  justify  the  defendant 
in  paying  over  the  money  before  judgment  had 
been  obtained,  and  that  he  ought  to  have  com- 
pelled  the  plaintiff  in  that  suit  to  bail  the  attach- 
ment. 

Verdict  for  the  plaintiffs. 

Park  and for  the  plaintiffs. 

The  Attorney-General,  Holland,  and  Reynolds 
for  the  defendant. 

[Attornies,  Parntbeor  and  Hackttt.] 

L   2 
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1615.  The  Earl  of  Rosslyn  v*  Joddrell. 

Under  a  bond  J)EBT  by  the  plaintiff  as  executor  of  the  Earl  of 
condubned  Rosslyn,  who  was  the  surviving  obligee  of  a 

r+jmentto  bond  executed  by  the  defendant  upon  his  call  to 

l,C  coii?7! rf  *^e  ^  ^  ^e  Honourable  Society  of  Lincoln9 s-inn, 

ail  iucb  sums'  in  the  year  1771.    The  condition  was,  that  the  de- 

as  abouid  from  fendant  should  duly  pay  to  the  society  such  sums 

become  due  M  should  from  time  to  time  become  due  to  them, 

and  payable,  according  to  the  orders  and  customs  of  the  said 

therti/wm/  society.     Pleas,  non  est  factum;  2.  Performance  of 

and  order*  the  condition. 

of  the  society; 
the  obligor 

cannot  d»pute  It  was  proved  on  the  part  of  the  plaintiff,  that 
aswe^iTSe*  accor^ng  to  the  charges  usually  made  upon  the 
time  of  the     members  of  the  society,  a  sum  much  exceeding 

thT£n™wn-  *kc  Penalty  °f  the  bond  was  due>  and  it  appeared 
-idcred  as  that  these  charges  consisted  of  items  for  absent 
«fctv  **  commons,  vacation  commons,  preacher's  stipend, 
pensioners'  stipend,  &c.  the  last  of  which. supplied 
a  fund  for  the  support  of  the  infirm  and  superan- 
nuated servants  of  the  society. 


society. 


The  defendant  had  never  dined  in  the  inn  since 
his  call  to  the  bar. 

Scarlett  for  the  defendant,  proposed  to  shew 
that  a  large  proportion  of  the  members  had  refused 
to  pay  for  absent  or  vacation  commons,  and  since 

the 
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the  condition  of  the  bond  was  to  pay  dues  accord-      1815. 
ing  to  the  customs  and  orders  of  the  society,  unless  L    Jt^   f 
an  express  order  could  be  shewn  previous  to  the     r©sslyn 
date  of  the  bond,  the  defendant  was  not  bound  to         v- 
pay  such  commons.     And  supposing  such  orders 
to  be  proved,  he  further  contended,  that  the  de- 
fendant would  not  be  bound  by  them,  unless  they 
appeared  to  be  reasonable ;  and  he  objected  to  the 
payment    of  vacation   commons    since    commons 
were  no  longer  provided  in  vacation,  as  they  for- 
merly used  to  be  when  readings  were  had  in  vaca- 
tion.     He  also  contended,  that  the  charge  for 
absent  commons  was  unwarranted  and  unreason- 
able. 

Lord  Ellenborough. — I  shall  not  look  beyond 
the  authority  of  1771*  to  which  the  defendant  at- 
torned by  his  execution  of  the  bond ;  it.  is  suffi- 
cient if  at  that  time,  these  were  considered  as  dues 
payable  to  the  society.  In  a  case  like  this,  where 
duties  are  secured  by  bond  for  the  support  of  the 
society,  and  to  enable  them  to  discharge  many  ne- 
cessary and  charitable  expences,  it  is  impossible  to 
say  that  such  charges  are  not  to  be  paid,  bfecause 
the  precise  number  of  joints  have  not  been  served 
up  at  table. 

If  such  a  society  abuses  its  authority  and  exacts 
sums  to  which  it  is  not  entitled,  let  application  be 
made  to  the  proper  court,  and  a  criminal  inform- 
ation will  be  granted.  But  every  society  which 
exists  would  be  torn  up  by  the  very  roots,  if  ob- 
jections like  these  could  be  tolerated. 

It 
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1615.  It  appeared  that  the  society  had  long  before  the 

The  Earl  of  ^*te  °^  t*ie  *Km^  n»de  orders  for  the  payment  of 
Rojbslyh    absent  commons,  and  it  also  appearing  that  these 
Jo**^   items  were  such  as  had  been  usually  charged  at  the 
time  the  bond  was  executed, 

The  plaintiff  had  a  verdict  for  the  penalty  of 
the  bond. 

The  Attorney-General,  Park,  Abbot,  and  N.  G. 
Clarke  for  the  plaintiff 

.    Scarlett  for  the  defendant 

[Attorniet,  Jo/uj  and  Sttvenjtn,] 


The  Assignees  of  Jamhson  v.  Hudson* 

t^iSt  A0™3**  for  moncy  had  and  ********  to  ** 

sidem  at  use  of  the  plaintiffs,  as  the  assignees  ofjamiesori 

c*km+&.    a  bankrupt 

rectsB.  at  r 

Bombay  to  re- 
mit certain  Jamieson  on  leaving  England  for  the  East  Indies 
l^Engi^d  "  executed  a  power  of  attorney,  empowering  Hod- 
who  it  in  the    son  to  act  for  him, .  and  afterwards  was  in  the  habit 
Jj^^bffll     of  drawing  bills,  which  were  accepted  by  Hodson* 

for  A.,  this 
order  is  exe- 
cuted by  B.  without  fraud,  but  after  an  act  of  bankruptcy  committed  by  A.  j  C*  has  a 
lien  on  the  turn  receited  for  hit  balance. 

Jameson 
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Jameson  from  Calcutta,  and  whilst  solvent,  con-       1815. 

signed  a  cargo  of  saffron  to  Forbes  and  Co.  at  Born-  A  .  J^^ 

bay,  directing  them  to  transmit  the  proceeds  to  Jamiesok 
Hodson  in  London.  u  Vm 

Upon  the  29th  of  August  1812,  Jameson  became 
a  bankrupt,  and  on  the  20th  of  September  1812, 
Forbes  and  Co.  having  sold  the  saffron,  remitted 
to  Hodson,  who  was  then  a  bankrupt,  a  draft  for 
the  amount. 

The  question  was,  whether  Hodson,  (who  de- 
fended for  his  assignees),  was  entitled  to  retain 
this  money,  the  plaintiffs  contending  that  the  bank- 
ruptcy of  Jamieson  was,  in  point  of  law,  a  counter- 
mand of  the  authority  given  to  Jamieson,  and 
consequently,  that  Hodson  had  no  lien  on  the 
draft  remitted. 

But  Lord  Eulenborough  was  of  opinion,  that 
since  this  remittance  had  been  made,  in  pursuance 
of  an  order  given  by  Jamieson,  whilst  he  was  solvent, 
and  competent  to  give  such  an  order,  and  since  the 
order  had  been  executed  without  fraud,  the  de- 
fendant, who  had  been  in  the  habit  of  paying  bills 
for  Jamieson,  had  a  lien  on  the  remittance,  and  was 
entitled  to  retain  the  amount. 

Verdict  for  the  plaintiffs. 

Scarlett  and  Marry att  for  the  plaintiffs. 

Toddy  far  the  defendant. 


CASES 


ARGUED  AND  DECIDED 
AT 

NISI   PRIUS 

inK.B. 

At  the  First  Sittings  in  Hilary  Term, 
£6  George  III. 


SITTINGS  AT  GUILDHALL. 


1816. 


Plomeb  and  Others  v.  Lonc.  Jammy  39. 

'THIS  was  an  action  of  debt  on  a  bond,  dated  A  payment  by 
7th  May  1811,  and  conditioned  for  the  pay-  Jj*jfi2 
ment  of  1700&  within  one  year.    Pleas  non  est  obligee  to 
Jactum,  and  payment.  $&%** 

otherwise  in- 

This  was  a  bond  executed  by  General  Lee,  and  without  tome 
Mr.  Long  as  his  surety,  to  secure  to  Pbmer  and  da^^ma 
Co.  who  were  the  agents  of  General  Lee,  the  sum  k  wis  intended 
of  1700&  which  was  due  to  th*m  at  the  date  of  the  to  be  nude  in 
bond.  Mr.  Lang  died  in  the  year  1812,  and  Ge-  l^taS  be 
neral  Lee  in  August  1815,  when  the  present  action  «>  applied  in 
was  commenced  against  Mrs.  Long,  the  executrix  j^jj£^*j£ 

Of  the  former.  obligor  in  an 

action  upon  the 
bond  under  die  pka  of  payment. 

vol.i.  x  Topping 
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1816.  Topping  for  the  defendant,  proposed  to  shevr 

Plomer     ^at  s*nce  ^e  &**£  °^  ^e.  bpnd,  payments  had 
and  Others    been  made  by  General  Lee  to  the  plaintiffs,  ex- 
Long       ceeding  the  amount  of  the  bond,  and  that  though 
the  general  rule  was,   that  the  party  receiving 
money  has  a  right  to  make  the  application  of  it, 
in  default  of  any.  direction  t*  thevcontrary  by  the 
person  paying  it ;  yet  in  Netvmarch  v.  Clay,  14 
East,  289.  it  is  said,  that  a  special  application  might 
arise  out  of  the  circumstances  of  the  case,  and,  in 
a  case  like  the  present,  he  contended  that  such 
payments  ought  to  be  considered  as  made  in  ease 
of  the  surety,  who  had  no  powef  to  direct  the  ap- 
plication. 

Lord  Ellenborough.  —  The  plea  is  payment, 
and  the  question  is,  whether  the  payment  was 
made  ammo  solvendi.  The  general  rule  is,  that 
where  nothing  is ,  directed  a$  to  the  application, 
the  person  who  recpives  it  may  apply  it,  in  a  court 
of  law  this  cannot  be  considered  as  a  payment  in 
discharge  of  the  bond,  without  some  circumstances 
to  shew  that  it  was  so  intended,  (a) 

Verdict  for  the  plaintiff. 

Jervis  and  Peake  for  the  plaintiff. 
Topping  for  the  defendant. 

[Attornies,  Pitcher  and  Clayton.]* 


{a)  See  the  case  of  New  mar  eb  Ra<wlingj,  i  Str,  24.  Ghddardy* 
and  Another  v.  Clay  and  Others,  Cox,  Str.  1194.  Where  A.  owed 
14  Bait,    339*    Ha<wksba<w  r.    a  debt  as  executrix  and  then  con* 

tracked 
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tracttd  a  further  debt  on  her  own 
account,  and  married  B.  who  con- 
tracted a  debt  with  the  same  credi- 
tor} and  then  made  several  pay- 
ments. On  an  action  against  2*. 
alone,  the  question  arose  how  these 
payments  were  to  be  applied  in  the 
absence  of  any  express  direction  by 
B.,  and  it  was  held  that  B,  being 
equally  liable  for  the  debt  of  his 
wife  before  coverture,  and  for  his 
own  debt  during  the  coverture,  the 
plaintiff  might  apply  the  money  in 
discbarge  of  the  wife's  debt,  but 
that  since  the  demand  against  A. 
as  executrix,  depended  on  the  ques- 
tion of  assets  and  on  the  manner  of 
administering  them,  the  plaintiff 
Could  not  apply  any  part  of  the  re- 
ceipts to  that  demand.  See  also  the 
case  of  Bloss  v.  Cutting,  cited  Str* 
X195.     Butter's  N.  P.  174. 

Meggott  v.  Mills*  1  Lord  Ray. 
386.  Anon.  Cro.  Eliz.  68.  Boij 
v.  Cranfield,  Style,'  339.  Comb. 
463.  16  Fin.  Ab.  M.  Hall  v. 
Wood  €fcf  Ux.  14  East y  343.  in 
the  note.     Donne  v.  Holdi<ivortb> 


Peak's  N.  P.  C.  64.  tlammersUy 
v.  Knowljs,  %  Esp.  R.  666. 

In  the  case  of  MeggoS  v.  Mills 
above  cited,  Lord  Holt  expressed 
an  opinion  that  if  A*  being  a  trader 
becomes  indebted  to  B.  in  the  sum 
*of  ic©/.,  and  then  he  quits  hit 
trade,  and  afterwards  becomes  in* 
debted  to  B.  100L  more,  and  after- 
wards A.  pays  to  B.  100/.  without 
expressing  on  what  account,  since 
so  much  in  quantity  is  paid  to  B. 
as  was  due  to  him  from  A.,  when 

A.  was  capable  of  being  a  bankrupts 
it  would  be  too  rigorous  to  permit 

B.  to  sue  out  a  commission  of  bank- 
rupts for  the  old  debt;  but  hit 
Lordship  added,  that  on  this  point 
he  would  not  give  an  absolute  opt* 
nion.  See  the  cases  above  cited, 
and  qu.  whether  in  the  case  put 
by  Lord  Holt  an  intention  on  the 
part  of  the  debtor  to  apply  the  pay- 
ment in  the  manner  most  beneficial 
to  himself,  is  not  to  be  implied 
from  the  special  circumstances  of 
the  case. 


1816. 


Plomer 
and  Others 

Lono* 


Doe  on  the  Demise  of  Raikes  and  Others  v.  An-  Same  day. 
derson. 


pART  of  the  premises'  sought  to  be  recovered  The  premises 
consisted  of  two  houses  which  the  defendant  JJoronwi  br  a* 

Alexander  Anderson  and  his  brother  John  Ander-  deed  of  mort- 
gage, are  de- 
scribed as  the  defendant's  undivided  moiety,  &c.,  the  deed  afterwards  professes  to  convey 
mil  the  defendant's  estate,  &c.  in  the  premises.    This  cowrevs  -the  moiety  only,  to  which 
the  defendant  was  entitled  in  bis  own  right,  and  not  one  third  part  of  the  same  premises 
in  which  he  was  interested  as  a  co-trustee  with  the  lessors  of  the  plaintiff. 

m  2  son. 
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1618.      $on,  had  purchased,  and  which  had  been  conveyed 

Dob  on  the  *°  ^em  M  tenants  *n  common  in  fee.  John  Ander* 
Demise  of    son  devised  his  moiety  to  Raikes,   Wilson,  and 
^k?8      the  defendant,  as  trustees  for  certain  purposes  spe- 
<,.         cified  in  his  will.    The  defendant,  after  the  testa* 
Anderson,   tor's  death,  being  considerably  indebted  to  his 
estate,  executed  a  deed  of  mortgage  to  the  other 
trustees.    This  deed  in  the  description  of  the  pre- 
mises intended  to  be  conveyed,  specified  the  de- 
fendant's undivided  moiety  of  the  houses  in  question, 
but  the  subsequent  words  purported  to  convey  all 
the  defendant's  estate,  right,  title,  claim,  demand, 
&c.  in  law  or  equity,  of  or  in  the  messuages,  te- 
nements, and  hereditaments,  thereby  granted  or 
conveyed,  or  intended  to  be  granted  or  conveyed. 
These  words  it  was  contended  for  the  lessors  of  the 
plaintiff  precluded  the  defendant  from  insisting  that 
any  interest  in  these  houses  still  remained  in  him. 

Holroyd  for  the  defendant  insisted,  that  the  lat- 
ter words  referred  to  the  undivided  moiety  only, 
especially  as  the  defendant  would  have  been  guilty 
of  a  breach  of  trust  in  conveying  the  trust  estate. 

Lord  Ellenborough  being  of  opinion,  that  the 
words  intended  to  be  conveyed  referred  to  a  moiety 
only,  the  plaintiffs  had  a  verdict  for  five-sixths  of^ 
the  houses  in  question. 

Marry att  and  Campbell  for  the  plaintiff. 

Holroyd  for  the  defendant. 

[Attoraict,  OsBaUcttcn  and  ffkitm*} 
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Hagedorn  and  Another  v.  Whitmore.  February  *. 

j^CTION  on  a  policy  of  insurance  on  linen,  on  A  merchant 
board  the  ship  Henrich*  *       J^S* 

taken  in  tow 

The  Hertriek  in  1810  sailed  from  the  Elbe  for  hl.x*ritub 

ship  of  War, 

the  port  of  London,  with  the  insured  goods  on  and  it  thereby 
board,  and  on  her  passage  fell  in  with  his  Majesty's  **?<"**  to  * 
gun-brig  the  Aggressor.    The  captain  of  the  Hen-  se^whkhhi- 
rich  mistaking  the  Aggressor  for  a  Frenchman,  jure*  goods  on 
produced  simulated  papers,  concealing  the  British  this  it  a  lots' 
licence  under  which  he  sailed.    The  Aggressor  fr*11  ^  peril* 

of  the  sea  i 

took  the  Henrich  in  tow,  and  the  latter  in  order  to  but  iembl9 
keep  up  was  obliged  to  use  an  extraordinary  press  since  the  loss 
of  sail,  and,  during  a  gale  of  wind,  and  a  high  sea,  ^t*^ 
shipped  a  quantity  of  water,  by  which  the  linens  a  ship  of  war, 
were  damaged.     The  witnesses  attributed  this  con-  Jj^Jie*^ 
sequence  to  the  exertions  made  in  order  to  keep  up  to  have  been 
with  the  Aggressor.    Upon  notice  given  to  the  de-  ^"^^ 
fendant,  he  desired  the  plaintiffs  to  do  their  best  detention, 
under  the  circumstances;  and  the  plaintiff  under  t?Vbtxfna 
the  advice  of  a  person  of  experience  sold  the  whole  theunawfter 
of  the  linen,  and  in  this  action  claimed  for  a  loss  of  bindi  himself 
22  per  cent,  on  the  whole  amount.     Most  of  the  seprntdj^H* 
packages  of  linen  had  been  injured,  but  many  of  c*ch  particular 

package  of  the 
goods  insured,  this  stipulation  does  not  preclude  the  assured  from  recovering  an  average 
loss  upon  the  whole  exceeding  three  per  sent,  under  the  usual  clause  in  the  policy. 

And  in  such  case  although  several  packages  remain  uninjured,  they  are  to  be  included 
in  the  average. 

An  in  rarer  who  desires  the  assured  to  do  what  he  conceives  to  be  the  best  under  the 
circumstances,  is  bound  by  what  the  latter  does  in  the  exercise  of  a  sound  discretion* 

m3  the 
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1816. 

Haqedork 
and  Another 

Writmori. 


the  pieces  in  each  particular  package  remained 
sound. 

Scarlett  for  the  defendant  contended,  first,  that 
this  was  not  a  loss  within  the  terms  of  the  policy, 
since  it  was  attributed  in  the  protest  to  the  conduct 
of  the  captain  of  the  Aggressor,  who  took  the  Hen- 
rich  in  tow  j  this  was  prima  facie  a  trespass  on 
the  part  of  the  captain  of  the  Aggressor;  and  al- 
though he  under  the  qircumstances  might  probably 
have  justified,  this  could  make  no  difference  in  the 
case  as  between  the  assured  and  the  underwriter, 
and  the  loss  could  not  be  considered  as  having  been 
occasioned  by  the  perils  of  the  sea.  2dly,  By  a 
clause  in  this  policy,  the  underwriter  had  been 
bound  to  pay  average  separately  on  each  particular 
marked  package ;  and  although  under  the  terms  of 
the  usual  memorandum  the  underwriter  would  be 
bound  to  pay  an  average  loss  sustained  by  the  linen 
in  amass,  if  the  average  exceeded  three  percent,  yet 
the  parties  were  bound  by  the  special  clause  which 
was  to  be  taken  for  better  for  worse,  and  that  there- 
fore it  was  not  competent  to  the  plaintiff  to  sell  the 
whole  of  the  linens  sound  as  well  damaged,  but  that 
he  ought  to  have  sold  and  claimed  for  a  loss  on 
those  packages  only  which  were  actually  damag- 
ed, otherwise  it  would  be  in  the  power  of  the  plain- 
tiff to  take  advantage  of  the  state  of  the  market;  if 
the  market  price  exceeded  the  valued  price,  he 
would  sell  the  sound,  and  claim  only  for  the  da- 
magcd  goods ;  if  the  market  price  fell  short  of  the 
valued  price,  he  would  sell  the  whole,  and  by  that 

4  means 
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make  the  underwriter  pay  the  difference  be-      1816. 
tween  the  market  price  and  the  valued  price  on   haoidorx' 
the  sound  goods.    Sdfy,  Some  of  the  packages  con-  and  Another 
tained  19*  pieces,  of  which  not  more  than  two  _    *• 
were  damaged,  and  the  rest  sound,  and  to  these  the 
same  principle  applied;  and  the  plaintiff  could  not 
by  selling  or  omitting  to  sell,  as  the  market  price 
exceeded  or  fell  short  of  the  valued  price,  affect  die 
defendant  with  the  difference. 

Lord  Ellenboeough. — The  defendant  having 
desired  the  plaintiff  to  do  the  best  he  could  under 
the  circumstances,  was  bound  by  what  the  latter 
did  in  the  exercise  of  a  sound  discretion  on  the 
subject  I  am,  however,  prepared  to  give  my  opi- 
nion on  the  first  two  points  which  have  been  made, 
and  which  are  the  only  points  in  the  case.  First, 
then,  was  this  a  loss  by  the  perils  of  the  sea  ?  The 
ship  is  seized  in  consequence  of  a  misrepresentation 
of  her  documents ;  the  protest  states,  that  the  sea 
ran  high,  and  that  the  vessel  shipped  a  great  deal 
of  water,  and  therefore  the  damage  was  occasioned 
by  the  perils  of  the  sea,  although  the  apprehension 
of  seizure  and  the  circumstance  of  her  being  towed 
by  the  Aggressor,  laid  the  vessel  open  to  this  peril. 
The  loss  might  have  been  alleged  to  have  been 
occasioned  by  capture  and  detention  (0),  since  it 

(*)  If  a  British  ship  be  arrested  510*      Green  v.  J#**r>   %   Lord 

ec  adzed  by  the  authority  of  the  Raj,  840.     Salk.  244.     Robertson 

British  government  from  state  ne-  v.  E<wer<,  x   T.  £.   61.     Emerig. 

cestity,  this  it  seems  is  a  detention  torn.  L  p.  541.  and  Vatin*  torn*  ii. 

within  the  meaning  of  the  policy,  p.  234. 
See  Marshall  on  insurance  3d  Ed. 

U  4  was 
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1816.      was  not  occasioned  by  the  act  of  an  individual, 

Hagedobn  but  by  the  captain  of  one  of  his  Majesty's  ship*. 

and  Another  But  the  present  allegation  is  sufficient,  since  by 

Whitmore.  *^e  act  °^  caPture  *^e  vess^l  was  divested  of  all 
self-command  and  power  of  protection,  and  ex- 
posed to  those  perils  of  the  sea  which  in  fact  did 
attach.  Then  as  to  the  memorandum ;  since  the 
average  loss  exceeded  three  per  cent,  the  plaintiff  is 
entitled  to  recover,  unless  he  is  excluded  by  the 
subsequent  words  of  the  policy ;  the  effect  of  which 
is  to  give  the  party  assured  a  claim  for  the  damage 
sustained  by  each  individual  package.  This  clause, 
it  appears  to  me,  was  introduced  for  the  benefit  of 
the  assured,  and  does  not,  as  has  been  argued,  oust 
the  plaintiffs'  claim  to  general  average;  neither 
does  it  involve  the  question  as  to  the  rise  or  fall  of 
the  markets.  The  state  of  the  market  is  of  no  fur- 
ther use  than  to  ascertain  the  amount  of  the  loss. 

His  Lordship  afterwards  stated  his  opinion,  that 
though  one  or  more  entire  packages  were  uninjur- 
ed, they  were  still  to  be  included  in  the  average. 

Verdict  for  the  plaintiff,  subject  to  a  reference  as 
to  the  amount. 

The  Attorney-General  and  Taddy  for  the  plaintiff! 

Scarlett  for  the  defendant. 

[Attomiw,  Kajt  &  Co,  and  Allan*"} 
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Sangster  v.  Mazarredo  and  Others* 

^SSUMFSIT  against  Mazarredo  and  three  others  AuumA 

as  the  acceptors  of  several  bilk  of  exchange,  SESirf^iom 
the  three  other  defendants,  who  residedin  Spain,  had  have  been  oat- 
been  outlawed.  In  order  to  prove  the  partnership,  j*l"**  *  *»  •*■ 
the  plaintiff  gave  in  evidence,  a  letter  written  by  fourth,  that  he 
Mazarredo,  which  amounted  to  an  admission  that  ^inS|rt?fw 
he  was  a  partner  with  the  other  three  defendants,    ctiuMhiee  u 

evidence  at 

The  Attorney  General  for  the  defendant,  sub-  fourth* * 


mitted,  that  since  every  count  in  the  declaration  J0"*  1 
alleged  the  promise  to  have  been  made  by  the  four  ^         our# 
jointly,  it  was  incumbent  to  prove  the  allegations 
by  other  evidence  than  the  admission  of  one  part- 
ner, which  could  not  bind  the  rest. 

Scarlett  for  the  plaintiff  contended,  that  as  against 
this  defendant  the  allegation  of  the  joint  promise 
was  proved,  and  that  the  case  was  analogous  to 
that  of  an  action  against  a  surviving  partner,  where 
his  admission  was  sufficient. 

Lord  Ellenborough  held,  that  since  in  any 
future  action  which  might  be  brought  by  the 
present  defendant  against  the  co-defendants  for 
contribution,  the  record  in  the  present  action  would 
not  be  sufficient  evidence  to  prove  that  they  were 
parties  to  the  promise,  and  that  it  would  be  in* 

8  cumbent 
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1816.      cumbent  on  him  to  prove  the  fact  by  ulterior 
SjutdMtaR    eyidence;  the  evidence  now  offered  was  sufficient 

-v.         to  prove  the  allegation  in  question. 
KSoSEZ  Vetdict  for  th6  plaintiff. 

A  Scarlett  and  F.  Pollock  for  the  plaintiff. 

The  Attorney  General  and  Litiledaie  for  the  de- 
fendants. 

£Attornies,  Cooper  Gf  Lowe  and  Bower.] 


Saturday* 
February  3* 


Lyburn  v.  Warrington. 


F)EBT  to  recover  500/.  on  the  defendant's  cove- 
nant. 

The  1  deed  contained  mutual  covenants,  which 
were  in  substance,  that  the  plaintiff  should  relin- 
quish his  trade  of  a  butcher  in  favour  of  the  de- 
fendant, who  was  to  be  admitted  into  the  house 
occupied  by  the  plaintiff,  and  to  be  allowed  to 


A  deed  by 
which  the 
plaintiff  cove- 
nants to  give 
up  his  trade  to 
the  defendant, 
and  to  allow 
him  to  carry 
it  on  in  his 
house  for  ten 
years*  the  de- 

iooo£  for  the*  carry  on  the  business  there  for  ten  years  in  the 
fixtures,  &c.at  joint  names  of  the  plaintiff  and  himself,  and  the  de- 
puting the**"  fendant  was  to  have  possession  of  the  whole  house, 
deed  and  cove-  with  the  exception  of  one  room,  and  also  thefix- 

nanting  to  pay 

xooo/.  per  annum  for  ten  years,  does  not  require  an  ad  valorem  stamp. 

An  indorsement  on  a  deed  after  it  has  been  signed  by  the  parties,  but  written  at  the 
same  time  with  the  sealing  and  delivery,  is  part  of  the  deed. 

tures. 
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tares.    For  this  the  defendant  paid  1000/.  upon      MM. 
the  execution  of  the  deed,  and  further  covenanted    l^^k 
to  pay  1000&  per  annum  for  ten  years,  by  quarterly        v. 
payments.  WAamuw. 


TOW. 


Marryatt,  for  the  defendant,  objected  that  the 
instrument  ought  to  bear  an  ad  valorem  stamp,  un- 
der the  st.  48.  G.  3.  c.  149.  which  imposes  an  ad 
valorem  duty  on  every  conveyance  "  upon  the  sale 
"  of  any  lands,  tenements,  rents,  annuities,  or 
"  other  property,  real  or  personal,  heritable  or 
"  moveable,  or  of  any  title,  right,  interest,  or 
"  claim,  into,  out  of,  or  upon  any  lands,  tenements, 
"  rents,  annuities,  or  other  property,"  and  not  a 
common  deed-stamp,  for  since  the  possession  of  the 
house  was  given  for  ten  years,  and  the  fixtures 
were  included,  the  transaction  was  to  be  considered 
as  a  sale  of  these  interests. 

Lord  Ellenborough. — The  agreement  is,  that 
the  defendant  shall  have  these  as  auxiliary  to 
the  carrying  on  the  business,  and  since  there  is  no 
mention  of  any  distinct  substantive  property  ex- 
clusive of  the  trade,  I  cannot  think  that  in  fair 
construction  the  case  falls  within  the  operation  of 
this  clause  of  the  Act. 

Marryatt  then  objected,  that  the  breaeh  was  as* 
signed  on  an  indorsement  upon  the  deed,  by  which 
the  annuity  was.  made  payable  by  half  yearly  pay- 
ments instead  of  quarterly  payments,  as  stipulated 
for  in  the  body  of  the  deed,  and  that  it  did  not 
appear  that  the  indorsement  was  part  cf  the  deed* 

But 
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But  on  further  examination  it  appeared  that  the 
indorsement  had  been  made  before  the  sealing 
and  delivery,  though  after  the  parties  had  signed 


Warring-    their  names;  and 


TOW, 


Lord  Ellenborough  held,  that  this  was  suffici- 
ent, since  the  whole  was  one  transaction  done  at  the 
same  time. 

The  Attomey-Generaly  Hohroyd$  and  V.  Lowes* 
for  the  plaintiff! 

Marry att  for  the  defendant. 

[Attornies,  Wiltshire  &  Cc.  and  Brovm.J 


Same  day. 


Willis  v.  Dyson. 


G^ed'to  T^^  was  an  act*on  ^or  g°°ds  supplied  by  the 
^f.  and  b.  (who  plaintiff,  who  resided  at  Birmingham,  to  Dyson 
ire  partners,)    j^  jfaison .  the  latter  had  let  judgment  go  by 

after  notice  by     ,   ,.    v  j-oow 

A.  that  he  win  default. 

not  be  answer- 

^oodt  fufat*  *n  Jmuary*  1815,  Dyson  had  sent  the  following: 
qucntiy  sent,  it  circulai  letter  to  the  plaintiff  and  others : 

is  incumbent 

on  the  plaintiff,  in  an  action  for  the  amount  of  such  goods,  to  prove  some  act  of  adoption 

on  the  part  of  A.  or  that  he  has  derived  benefit  from  the  goods. 

If  a  counsel  in  opening  for  the  plaintiff,  read  a  letter  of  the  defendant's  merely  as  in- 
troductory of  the  plaintiff's  ewe,  the  letter  is  not  to  be  considered  as  given  in  evidence  by 
the  pUmtiff,  but  must  be  aftewards  proved  by  the  defendant  as  part  of  bis  own  case,  if 
he  mean  to  rely  upon  it ;  aUtr  if  the  plaintiff's  counsel  read  it  as  part  of  the  plain* 
tufa  cat* 

"Sir,. 


Dysqh. 
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«  Sir,  1816. 

"  I  am  sorry  that  the  conduct  of  my  partner     wjllw 
*  compels  me  to  send  the  annexed  circular.    I  re-     ^  v. 
"  commend  it  to  you  to  be  in  possession  of  my  in- 
"  dividual  signature,  before  you  send  any  more 
"  goods/* 

No  actual  dissolution  of  partnership  took  place 
till  the  9th  of  June,  1815.  Part  of  the  goods,  on 
account  of  which  the  action  was  brought,  had  been 
supplied  in  the  interval  between  the  receipt  of  the 
letter  and  the  time  of  dissolving  the  partnership. 

Lord  Ellenborough  held,  that  although  no  dis- 
solution had  taken  place  till  a  later  period,  yet  that 
after  notice  by  one  partner  not  to  supply  any  more 
goods  on  the  partnership  account,  it  would  be 
necessary  for  the  party  sending  goods  after  such 
notice  to  prove  some  act  of  adoption  by  the  part- 
ner who  gave  the  notice,  or  that  he  had  derived 
some  benefit  from  the  goods. 

No  such  evidence  being  given,  his  Lordship, 
after  commenting  on  the  terms  of  the  circular  let* 
ter,  left  it  to  the  jury  to  consider,  whether  it 
amounted  to  a  notice  that  he  would  not  be  answer- 
able for  any  goods  subsequently  sent. 

The  jury,  in  their  verdict,  excluded  the  goods* 
supplied  after  the  notice  (a). 

■  ]  1  ■  - 

(a)  See  Lord  Gdwaj  r.  Matthew  aid  Smitfoon,  1  Camp.  405. 
*q  JSait,  »64« 

Scarlett, 
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1816. 
V ^ 'J 


Willis 


Scarlett,  in  opening  the  plaintiff's  case,  had  acU 
Dyson,      verted  to  the  circular  letter,  as  intended  to  be  re- 
lied upon  by  the  defendant,  but  did  not  give  it  in 
evidence. 

The  Attorney-General,  after  the  plaintiff's  case 
had  been  closed,  submitted  that  he  had  a  right! to 
consider  the  letter  as  proved. 

Lord  Ellenborough  said,  that  if  the  learned 
counsel  had  propounded  the  letter  as  forming  a  part 
ef  the  plaintiff's  case,  he  could  not  afterwards  have 
been  allowed  to  retract.  But  the  letter  having 
been  stated,  merely  for  the  purpose  of  introducing 
evidence  in  answer  to  it,  his  Lordship  held,  that 
the  proof  ought  to  come  from  the  defendant. 

Scarlett  and  Littledale,  for  the  plaintiff. 

The  Attorney-General  and  Marry att  for  the  de. 
fiendant 

[Attornies,  Windle  and  Browm.] 
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1816. 


Liebman  and  Others  v.  Pooley  and  Others.       February  5. 

^SSUAn^ITfOTCommissuraonthesale  of  goods  J^Jj^" 
and  on  the  money  counts.  ter  written  by 

the  plaintiff  to 
the  defendant, 

After  having  proved  notice  to  the  defendants  to  parol  evidence 
produce  a  letter  written  to  them  by  the  plaintifls,  a  ^ts^at^ 
witness  was  called  to  give  parol  evidence  of  its  by  any  one 
contents,  who  stated  that  the  original  had  been  Jt'^Sj" 
written  not  by  himself,  but  by  a  clerk,  who  was  still  although  it  u 
in  the  plaintifiV  service.  inthepiaintar. 

*  power  to  pro- 

duce, the  clerk 

Scarlett,  for  the  defendants,  objected  that  the  j£° J™tc 
witness  ought  not  to  be  permitted  to  swear  that  the     But  in  suck 
writing  produced  was  a  copy  of  the  original  letter,  ca8e  **** con- 

~I\  .,  •   l  A  l      j     •      j   xl         xi_      teati  cannot  be 

since  better  evidence  might  be  derived  from  the  proTed  0y  the 
clerk  who  wrote  the  original,  and  who  ought  to  production  of* 
have  been  called ;  —  but  ^2  copy!  °n" 

Lord  Ellenborough  was  of  opinion,  that  the 
testimony  of  this  witness  was  admissible ;  since  it 
was  merely  contingent  and  uncertain  whether  the 
clerk  who  wrote  the  original  would,  when  called, 
possess  a  better  recollection  on  the  subject  than  the 
witness  already  produced* 

Upon  further  inquiry,  it  appeared,  that  the  writ- 
ing intended  to  be  given  in  evidence  as  a  copy  of 
the  original  was  in  itself  a  copy  of  the  original 
copy,  which  remained  in  the  counting-house  of  the 

plaintifls. 
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1816.      plaintiffs*    Upon  the  objection  being  taken  that 
*  Likbman  '  **  •U' events  the  original  copy  ought  to  be  pro- 

and  Others    duced  ; 

udOthers.  *x>r<*  Ellenborough  acceded  to  the  objection, 
observing  that  the  evidence  now  offered  was  one 
step  further  removed  from  the  original. 

-  The  plaintiffs,  proving  their  case  by  other  evi- 
dence, obtained 

A  verdict. 

The  Attorney-General  and  Marryatt  for  the 
plaintiffs. 

Scarlett  and  Starkie  for  the  defendants. 

£  Attornict,  Crowdcr  &  C*  and  Milne  QT  Parry*'] 
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COURT  OF  COMMON  PLEAS. 


SITTINGS  AT  WESTMINSTER. 

1816. 


1 *~ 


HORSEFALL  V.  DaVT.  February  7. 

J)EBT  to  recover  40/.  being  double  the  value  of  Although  dou- 
the  goods,  in  the  removal  of  which  the  de-  J ^£. 
fendant  was  charged  to  have  been  fraudulently  aid-  duientiy  re- 
ing  and  assisting,  for  the  purpose  of  preventing  a  ma*d  *?  F* 

distreSS  for  rent  does  not  ex- 

ceed 50/.,  it  if 

Best,  Serjt.  for  the  defendant,   attempted  on  ^£art£ia° 
cross-examination  to  shew,  that  the  plaintiff' had  al-  J121*1  *°  P*0- 
ready  made  his  complaint  before  a  magistrate,  un-  Icdonorln I 
der  the  4th  section  of  the  st.  11  G.  2.  c.  19. ;  and  ■omnmy  way 
contended,  that  the  party  was  bound  where  the  guuate!111*" 
double  value  did  not  exceed  50/.  to  proceed  in  the     And  the 
summary  way  pointed  out  in  that  section,   ami  £ £$£*&* 
could  not  support  an  action,  unless  the  double  instance  made 
value  exceeded  50/.     But  hi.  complaint 

before  a  ma- 
gistrate, will 

Gibbs,  C.  J.  was  of  opinion,  that  the  evidence  S^ fromA 
proposed  was  inadmissible,   and  that  where  the  terwardsmain« 
sum  sought  to  be  recovered  was  less  than  50/.  it  ^"ng  ***  **" 
was  discretionary  on  the  part  of  the  landlord  to 

vol.  1.  n  proceed 
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1*16*      proceed  either  by  complaint  before  a  magistrate, 
)Z££Z?  or  by  action. 

v.  The  plaintiff  had  a  verdict. 

JDavy. 

Lens,  Serjt.  and  W.  H.  MatUe  for  the  plaintiff* 
Best,  Serjt  and  Adolphus  for  the  defendant. 

£Attorniet,  Gcldtrt  ad  Mvlty.] 
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IN  THE  KING'S  BENCH. 


SITTINGS  AT  WESTMINSTER. 


1816. 
v        v      ^ 
CALLARD  V.  WHITS.  February  13. 

A  SSUMPSIT  against  the  defendant,  the  keeper  The  muter  of 

of  an  hotel  in  London,  for  washing  the  Unen  jj^j^My* 

of  guests  in  his  house,  for  which  it  was  contended  for  the  washing 

that  he  was  responsible.  £*£!* 

hit  home. 

Lord  Ellenborough  inquired,  whether,  when 
guests  had  left  such  bills  unpaid,  the  defendant 
had  been  in  the  habit  of  discharging  them ;  if  he 
had,  an  undertaking  to  this  effect  might  afterwards 
be  inferred,  it  might  be  considered  as  evidence  of 
an  antecedent  promise. 

The  witness  stating,  that  in  such  cases  the  bills 
were  not  paid  at  all,  the  plaintiff  was 

Nonsuited. 

Topping  and  Lowes  for  the  plaintiff 
The  Attorney-General  for  the  defendant. 

[Atomic*  WUUugbbj  «ad  Ifowi.] 
K  2 
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1816. 
Same  day.  WeSTWOOD  V.  CoWNE. 

An  appraiae-  QASE  for  a  vexatious  and  irregular  distress.  One 
^b?  S>?"  count  of  the  declaration  alleged,  that  the  de- 
person  who  fendant,  who  had  made  the  distress,  had  sold  the 
£**^  w  goods  before  they  had  been  appraised  as  directed 
Under  an  by  the  st.  2  W.  <§•  M.  sess.  1.  c.  5.  s.  9. 

allegation  by 

Saa^dwt1  '*  appeared,  that  the  goods,  previous  to  the  sale, 
the  plaintiff  had  been  appraised  by  two  sworn  appraisers,  but 
fortdwS7     tte*  the  defendant  Cowne  was  one  of  them. 

lodgers  (with- 
out naming  jt  wag  admitted  by  the  defendant's  counsel,  that 

anyone  cannot  J  ^ 

prove  the  lots    such  an  appraisement  was  irregular. 

of  a  particular 

(X^#  The  declaration  alleged,  that  the  plaintiff,  in 

consequence  of  the  injury,  had  lost  divers  lodgers, 
without  naming  any;  upon  his  offering  to  prove 
that  he  had  in  fact  lost  one  lodger, 

Lord  Ellenborough  rejected  the  evidence,  be- 
cause the  name  of  the  lodger  had  not  been  specifi- 
ed, observing,  that  the  number  was  not  so  great  as 
to  excuse  a  specific  description  on  the  score  of  in- 
cotovetoience.  (0) 

Verdict  for  the  plaintiff,  with  nominal  damages. 

(a)  See  B.N.  P.  7.  x  TfcoH.  Ab.    note  {4)  to  Lord  Arlington  and 
58.    Hartley  v.  Herring  %  T.  R.    Merrick,  %  Sauiid.  4x1. 
130.  and  Mr.  Serjetnt  w?/&utoA 

Jervis 
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Jerck  and  Puller  for  the  plaintiff.  1816. 

WstTWOOP 

The  Attorney-General  for  the  defendant.  v. 

[Attoraits,  Upitoru  and  Laver.] 


Forsdick  v.  Collins.  Same  day. 

TROVER  for  the  value  of  a  block  of  Portland  Ontwho 

«JL  comes  into  pos- 

Stone.  session  of  land, 

on  which  he 

The  stone  had  been  placed  by  the  plaintiff  on  ft0ne\eioiig- 
the  land  adjoining  some  shells  of  houses,  which  he  Ins  to  another, 
had  purchased  in  Hunter-street.    The  defendapt  ^0u^ft 
afterwards  coming  into  possession  of  the  land,  re-  to  a  distance. 
fused  to  permit  the  plaintiff  to  carry  the  stone  ^^g^. 
away,  and  afterwards  removed  it  himself  to  Burton  sedesthe  ne- 
Crescent  Mews.  cessity  of  pro*. 

.     ing  a  formal 
demand  in  an 

Puller  for  the  defendant,  contended,  that  he  had  action  rf 
a  right  to  remove  it  from  his  own  premises.  — 

Lord  Ellenborough.  —  But  he  is  not  justified 
in  removing  it  to  a  distance.  In  an  action  of  tres- 
pass at  the  suit  of  the  owner,  he  must  in  his  justi- 
fication have  alleged,  that  he  removed  it  to  some 
adjacent  place  for  the  use  of  the  owner}  he  could 
not  have  justified  this  removal. 

v  3  Puller 
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1816. 


FORSDICK 

V. 
COLLIKS. 


Puller  insisted,  that  no  sufficient  demand  had 
been  proved. 

Lord  Ellenborough.  —  A  demand  is  unneces- 
sary where  the  party  has  been  guilty  of  a  conver- 
sion, and  he  is  guilty  of  a  conversion  where  he 
oversteps  the  authority  of  law;  here  the  defendant 
overstepped  that  authority  by  removing  the  pro- 
perty to  a  distance,  (a) 

Verdict  for  the  plaintiff. 

Campbell  for  the  plaintiff. 

fuller  for  the  defendant. 

f  Attornlea,  Wright  and  Vincent  J\ 


(«)  See  Williams  v.  Sb*<w, 
%  £sp.  R.  93.  The  taking  and 
carrying  away  of  another9*  goods 
is  a  conversion*  and  therefore  it  is 
not  necessary  in  such  case  to  prove 


a  demand  and  refusal,  set  x  Sid. 
164*  Bruen  v.  Roe,  6  Mod.  »i». 
Baldwin  v  CoUf  Bull.  N.  P.  444 
ft  Willianu'%  Saunders,  note  47  £ 
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GUILDHALL. 


1816. 
Taylor  and  Others,  Assignees  of  Tanner  v.  Kin-  Wednesday, 

LOCH.  February  14. 

T^ROVER  by  the  plaintiffs,  as  the  assignees  of  The  date  upon 
Tanner \  a  bankrupt,  to  recover  the  value  of  aPpomiiwry 

.  *  note  nude  by 

the  Sloop  Irvine.  a  bankrupt,  is 

prima  facie 

An  act  of  bankruptcy  was  proved  to  have  been-  ^"^tht 
committed  on  the  2d  or  3d  of  December  1814.     In  note  existed 
proof  of  the  petitioning  creditors*  debt,  the  plain-  5^ jjj  *ct 
tiffs  relied  on  a  promissory  note  of  the  bankrupts,  wucommitted, 
for  the  sum  of  103/.  bearing  date  the  11th  of  No-  ??"  to  «?*- 

>       -«..  *  buthapetition- 

vember  1814.  ing  creditor*! 

debt  in  anac- 

The  Attorney  General  for  the  defendant,  obr  -JjlLjl' 
jected,  that  this  was  not  sufficient,  without  proof  But  node- 
that  the  note  actually  existed  before  the  bankv^£^ 
ruptcy,  otherwise  it  might  have  been  since  fabri-  whether  oral 
cated  for  the  purpose,  and  he  cited  the  case  of  »*""«*»«** 
Hervey,  a  bankrupt,  where  he  said  his  lordship  bankruptcy, 

would  be  ad-i 
missible  in  evidence  to  prove  this.  —  The  mere  deposit  of  "die  documents  relating  to  a- 
vessel  at  sea,  in  the  hands  of  a  bond  fide  creditor,  wiUinottconfcr  even  an  equitable  lien 
upon  the  creditor,  against  the  assignees  of  the  owner  under  a  subsequent  commission.  -*» 
A  mere  literal  deviation  from  the  form  of  conveyance  of  a  ship  prescribed  by  the  act, 
will  not  render  it  void.  — .Is1*  competent  to  a  defendant  to  impeach  the  title  of  a  bank, 
firot  in  an  action  by  the  assignees  although  he  himself  claims  title  under  the  bankrupt, 

&'  4  had 
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1816.       had  decided  that  such  additional  proof  was  neces- 
Taylor     sary»  an(*  *dded,  that  his  Lordship's  decision  had 
v.         been  acted  upon. 

KlNLOCH. 

Jervis  for  the  plaintiffi,  contended,  that  the  date 
apparent  on  the  instrument  itself  was  prima  facie 
evidence  of  its  reality,  and  that  such  evidence  as 
would  enable  a  plaintiff  to  recover  in  an  action, 
was  sufficient  to  prove  the  petitioning  creditor's 
debt. 

Lord  Ellenbobough. —  In  an  action,  the  date  is 
not  material  j  but  unless  I  find  that  this  rule  has 
been  adopted  I  will  allow  the  cause  to  pro- 
ceed, in  order  to  save  expence  to  the  parties. — His 
Lordship  afterwards  added,  that  since  the  point 
was  of  universal  consequence,  he  felt  inclined  to 
reserve  it* 

Topping  as  Amicus  Curia:  mentioned  a  similar 
case  which  had  occurred  on  the  Northern  Circuit, 
where  Mr.  J.  Bayley  received  the  evidence,  but 
left  it  as  a  question  for  the  jury,  whether  the  in* 
strument  had  really  existed  before  the  bankruptcy. 

The  plaintiffi  then  oflfered  as  confirmatory  evi- 
dence, a  letter  of  Tanner's,  dated  on  the  6th  of 
December  1814,  and  consequently  after  the  bank- 
ruptcy, and  cited  the  case  of  Brett  v.  Levett(a) 
to  shew  that  such  evidence  was  admissible. 

(*)  sj  Safest* 

The 
7 
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The  Attorney  General — The  declaration  of  the      W& 

bankrupt  on   the  subject  after  his  bankruptcy,  Tatlor 
would  not  be  evidence,  and  therefore  his  letter         *. 

cannot.  KnfL0CH' 

Lord  Ellenborough  rejected  the  evidence  of 
the  letter,  deeming  the  note  itself  to  be  admissible. 

The  Attorney  General  for  the  defendant,  then  ,  , 
stated,  that  Tanner  being  indebted  to  the  de- 
fendant, upon  his  acceptance  of  a  bill  of  exchange, 
on  the  26th  of  October  1814. ;  and  whilst  the  Ir- 
vine  was  at  sea,  transferred  to  him  all  the  docu- 
ments relating  to  the  vessel,  thereby  giving  him  all 
the  title  in  his  power. 

Lord  Ellenborough. — The  deposit  of  these 
documents  would  not  give  even  an  equitable 
lien ;  and  his  Lordship  referred  to  Rowlandson  v. 
Hibbert  and  Others  (a). 

The  defendant  then  proposed  to  shew,  that 
Tanner j  (who  had  been  proved  to  be  in  posses- 
sion of  the  vessel,)  had  no  title  to  it,  and  that 
consequently  the  assignees  who  claimed  under  him 
had  none ;  and  cited  Moss  v.  Mills  (A),  to  shew 
that  in  such  a  case  the  title  of  the  bankrupt  might 
be  impeached. 

His  Lordship,  deeming  such  evidence  admissible, 
provided  they  went  the  length  of  shewing  that 


fa)  3  T.R.  406.    3  Bra.  CluCa.  471.    Abbott  on  Shipping,  58. 
>)  6  Eatt,  144* 

Tanner 


178  CASES  AT  NISI  PRIU&, 

v  181g*  ,  Tanner  had  no  title,  they  objected  that  the  convey- 
Taylor  ance  from  OkeU,  a  former  owner,  to  Tanner,  did: 
••  not  pursue  the  form  in  the  act.  The  form  pre- 
scribed by  the  act  running  thus :  "  that  I  have  this 
"  day  sold  and  transferred?'  in  the  first  person,  but 
the  words  of  the  conveyance  were,  "  that  the  within- 
"  named  —  OkeU  hath,  &c." 

Lord  Ellenborough. — If  the  act  were  to  be  so 
construed,  it  would  be  one  of  the  most  intolerable 
nuisances  that  ever  existed. 

On  further  inquiry,  it  appeared  that  the  vessel 
had  never  been  registered  in  the  name  of  Tanner; 
— but  that  on  the  15th  of  January,  1815,  upon  a 
bill  of  sale  executed  by  the  bankrupt  to  the  de- 
fendant, the  registry  of  sale  to  OkeU  had  been 
cancelled,  and  a  new  one  executed  to  the  defendant. 

Jervis  insisted,  that  it  did  not  lie  in  the  mouth 
of  the  defendant,  who  claimed  under  Tanner,  to 
object  to  his  title. 

Lord  Ellenborough. — It  is  for  you  to  make 
out  your  case  proprio  marte.  You  may  apply 
for  redress  in  a  court  of  equity ;  but  since  Tan- 
ner was  never  the  registered  owner  of  the  vessel  a* 
the  statute  requires,  I  look  upon  it  to  be  clear  that 
neither  he  nor  his  assignees  can  enforce  a  legal 
claim  in  a  court  of  law. 

Plaintiff  nonsuited, 

8  Jems 
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Jervis  and  Espinasse  for  the  plaintiffs*  1816. 

The  Attorney-General  and  Puller  for  the  de-       A™°* 
fendant.  Kinlocb. 

[Attornlet,  Partridge  and  CrowJer  &  C#] 


Hughes  p.  Wilson. 

Same  day. 

'pHIS  was  an  action  of  assumpsit  for  goods  sold 

and  delivered.  A  shipping 

entry  at  the 

In  the  course  of  the  cause,  in  order  to  throw  ^though  to*' 

discredit  on  the  plaintiff,  by  shewing,  that  he  had  8ome  PurP°*» 

charged  the  defendant  with  a  larger  sum  for  ship,  m^t,  is  no"" 

ping-duties  than  he  had  actually  paid  at  the  cus-  evidence  to 

torn-house,  a  clerk  belonging  to  the  custom-house  son^whosT^ 

was  called,  who  produced  the  book  containing  the  duty  it  was  to 

shipping  entries ;  he  stated,  that  the  practice  was  ^bem^do*17 

for  the  person  passing  an  entry  to  deliver  a  ship-  criminally,  the 

ping  note  into  the  office,  from  which  the  entries  in  "f^T*?  from 

111  1       «         1  •  1    •  1  wh,ch  Ae  en- 

the  book  were  made,  after  which  the  notes  were  try  was  made, 

filed ;  but  that  the  note  from  which  the  entry  had  J^^J 
been  made,  which  related  to  the  goods  in  question,  been  accident- 
had  been  burnt  in  the  conflagration  at  the  custom-  all7  destroyed. 
house :  the  entry  in  the  book  had  been  made  by 
himself. 

The  Attorney-General^  for  the  plaintiff,  objected, 
that  the  entry  was. not* evidence  against  Hughes, 

without  v 
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HUGHES 

Wilson. 
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without  shewing  that  he  made  or  presented  the 
note,  prf  if  it  was  presented  by  an  agent,  without 
calling  that  agent,  particularly,  since  the  evidence 
was  offered  to  prove  fraud  on  the  part  of  the 
plaintiff. 

Topping  submitted,  that  it  was  evidence  as  a 
public  document. 

Lord  Ellenborough.— Yes,  it  might  for  some 
purposes,  such  as  to  entitle  the  party  to  the  privi- 
lege of  sailing,  but  it  would  be  dangerous  to  admit 
such  evidence  in  order  to  fix  a  person  with  the 
commission  of  a  crime. 

The  A ttorney-GeneralvndGurriey  for  the  plaintiff. 

Topping  and  Littledak  for  the  defendant. 

[Attoraies,  Cuppage  and  Wihoiu] 


See  Jobtuou  v.  Ward*  6  Eap. 
47,8.  Where  it  was  held  that  the 
custom-house  copy  of  the  searcher's 
report,  produced  by  the  officer  m 
whose  custody  it  was  lodged,  was 
evidence  to  prove  an  actual  ship- 
ment of  the  goods  specified  in  h*— 
But  the  entry  in  the  register  book 
at  the  custom-house,  of  the  certifi- 
cate of  the  transfer  of  the 


to  a  particular  person,  is  not  even 
prima  facie  evidence  to  charge  that 
person  as  owner,  unless  the  entry 
be  proved  to  have  been  made  by 
his  authority,  Frazer  v.  Hopkmt 
&f  aU  %  Taunt.  5.  %  Camp.  170. 
Tinkler  y.  Walptle*  14  Bast,  *»*3. 
Abbott,  8j.  and  see  also  Weaver  v. 
Prentice  and  Another,  x  Esp.  R. 
3*> 


HILARY  TERM,  56  GEORGE  III.  181 


SITTINGS  AT  WESTMINSTER. 

OttlSBSSSSS 

1816. 
v        v       ,' 
Doe  on  the  Demise  of  Waithmak  sod  Others      Thursday, 

tf.  MlLM*  Februarys 

V JECTMENT  to  recover  a  house  in  Hotbwn,  on  »y  tfct  terms 
the  joint  demise  of  Robert  Wmthnum,  John  £jatnt^p 
Smith,  and  Thomas  Smth.  »  house  u  to 

be  used  and 
occupied  by 

The  pkratifls  gave  in  evidence  a  deed  of  co-  the  co-partnen 
psrtaerchip,  executed  by  the  defendant  and  !^^cco" 
JP5*.  Wmtkmatij  John  Smith,  and  Thomas  Smith,  AfterTdi£>iu- 
which  recited  that  the  house  in  question  was  the  |»V*  p**- 
jproperty  of  the  lessors  of  the  plaintiff}  and  that  the  tice  toquit  uT 
house  should  be  occupied  and  used  by  the  partners  nfcemry  pre. 
•during  the  partnership  only.  It  was  also  proved,  tlo^rfej^t!0" 
that  the  defendant  and  his  three  copartners  had  mcnt  *g»inst  * 
signed  a  notice,  which  stated,  that  die  partnership  KoUcTby  * 

had  been  dissolved.  co-partner  that 

the  partnership 

Comyn,  for  the  defendant,  contended,  1st.  That  ww,  u  evl- 
no  tenancy  was  created  by  the  deed  of  copartner-  jjfnceas  against 
ship ;    it  was  therefore   to  be  considered  as  a^ been db- 
tconimon  demise  by  those  to  whom  the  house  be-  »oivedbycom- 
longed,  and  therefore  notwithstanding  a  dissolu-  ^?h^efa£ 
tion  of  the  partner ship,  the  usual  notice  to  quit  is  evidence  of  a 

dissolution  by 
deed,  if  a  deed  be  •ssenttil  to  such  dissolution. 

was 


18S  CASES  AT  NISI  PRIUS, 

1816.       was  necessary.     And,  2dly.  That  there  was  ntf 
DoEDcm.    Pro°f  °f  a  dissolution  of  the  partnership,  which, 
Waithman  having  been  created  by  deed,  could  not  be  dissolved 
by  less  than  a  deed. 


and  Othen 


v. 
MlLBS. 


Lord  Ellenborough. — The  house  was  to  be 
used  and  occupied  by  the  partners  during  the  part- 
nership only,  and  when  that  was  determined  there 
was  an  end  of  the  tenancy.  It  might  be  very  de- 
serving of  attention,  whether  a  partnership  created 
by  deed  could  be  dissolved  by  any  thing  short  of  a 
deed,  but  here,  as  against  the  party  who  signed  the 
notice,  the  partnership  must  be  taken  to  have  been 
dissolved  by  competent  means.  If  they  had  stated 
in  the  notice  "  the  partnership  is  hereby  dissolved," 
it  might  have  been  different,  for  the  question  would 
then  have  stood  on  the  effect  of  that  instrument ; 
but  as  against  a  person  who  signed  the  notice,  the 
partnership  is  to  be  considered  as  having  been  legi- 
timately dissolved. 

Verdict  for  the  plaintiff,  (a) 

Gurncy  and  Giffbrd  for  the  plaintiff 

Corm/n  for  the  defendant. 

[Attornies,  Swret  &  Co.  and  Richardson^ 


(a)  Am  to  the  effect  of  adrmt-  5  T.  R.  465.  a  P.  W.  4J»-    But 

sions,  see  R.  ▼.  Nevillr,  Feake's  an  admission  by  the  party  will  not 

N.  P.  C.  91.   A.  v.  Gardner,   %  supply  the  want  of  the  subscribing 

Camp,  5 13. '  Lipscomb  v.  Holmes*  witness  to  a  deed.  Abbott  t.  Plumh 

a  Camp.  441.    Chorley  ▼.  BoUott,  Doug.  aoj. 
4  T.  R.  317.  Burltigk  y.  Stutbs, 
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ABAMTHWAITE  V.  SyNGS.  Same  daj. 

JQEBT  on  a  judgment  recovered  in  the  Court  of  Before  a  docu- 
Exchequer  in  Ireland.  .     ment  can  be 

*  read  as  a  re- 

cord, it  mutt 

The  witness  called  to  prove  an  examined  copy  of  J?  PT"1.6*" 
the  judgment,  stated,  that  at  the  request  of  an  at-  came  out  of 
torney  in  Dublin,  he  went  to  the  building  where  the  hands  of 
the  four  Courts  are  held,  and  there  compared  the  ^  co^9  w 
copy  produced  with  a  parchment  roll  produced  from  the  pro- 
by  the  attorney.  *$£g°L 

records  of  the 

Lord  Ellenboiiough  deeming  this  evidence  in-  court  j* whkh 
sufficient,  without  either  shewing  that  the  original  be  1  record, 
came  from  the  proper  place  of  deposit  or  out  of  the  "^ the  con- 
hands  of  the  officer  in  whose  custody  the  records  Sumentftseif 

Of  the  Exchequer  Were  kept.  cannot  be  call- 

ed in  aid  in 

Courthope,  for  the  plaintiff,  suggested,  that  from  proof, 
the  contents  of  the  copy  it  would  appear,  that  the 
original  was  a  record  of  the  Exchequer. 

Lord  Ellenborough. — It  must  in  the  first  place 
be  proved  by  the  witness,  that  the  original  came 
out  of  the  proper  custody ;  this  cannot  be  shewn 
by  any  light  reflected  from  the  record  itself*,  which 
may  have  been  improperly  placed  where  it  was 
found.  Nothing  can  be  borrowed  ex  visceribusju- 
dicii,  till  the  original  be  proved  to  have  come  from 
the  proper  court 

It 
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1816.  It  then  appeared,  that  the  records  of  the  differ- 

*  Adamth-  '  ent  c9urts  ***  Bubbn  were  all  kept  in  one  room, 
waits      but  in  different  presses. 


Synge. 


Lord  Ellenborough. — Since  the  records  are 
kept  in  different  presses,  the  same  difficulty  still 
presents  itself;  it  is  very  distressing  to  strain  the 
rules  of  law,  when  evidence  might  so  easily  have 
been  procured.  If  the  witness  had  stated,  that  the 
record  came  out  of  the  hands  of  the  proper  officer, 
it  would  have  been  sufficient.  The  evidence  must 
be  launched  by  proving  that  the  document  came 
either  from  the  proper  person  or  proper  place }  till 
then  I  cannot  look  upon  it  as  a  record.  To  ad- 
mit this  evidence  would  afford  a  precedent  for 
laxity  of  proof  in  other  cases. 

Plaintiff  nonsuited. 

Courthope  for  the  plaintiff. 

Heath  for  the  defendant. 

[Attorniet,  Mason  and  Harris  wu] 

■  ■    ■         ' '  -i  I.  ■  ■   »■*   ■■  - 

See  Collituon  t.  Hilkar,  3  Campb.  30. 
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1816.      ' 
Ingram  v.  Shirley  and  Another.  T 

A  SSUMPSIT.    The  plaintiff  proved,  that  there  Wponwtgree- 
had  been  mutual  accounts  between  the  parties,  l^Jadenja 
and  that  a  balance  had  been  struck  of  25/,  in  favour  mppiy  eacfa 
of  the  plaintiff  £«  *• 

goods  for 

The  defendants  contended,  that  there  was  en  JJjJ^wi 
agreement  between  the  parties  of  goods  for  goods,  between  theip, 
according  to  which  they  were  to  supply  each  other  •**  ^ff? is 
mutually  with  the  goods  in  which  each  dealt,  and  money, 
that  upon  the  account  taken  the  plaintiff  was  not 
entitled  to  receive  25L  in  money,  but  only  goods 
to  that  amount  from  the  defendant's  warehouse. 
There  was  no  evidence  of  an  agreement  at  the 
time  of  the  settlement,  that  the  balance  should  be 
taken  in  goods. 

Lord  Ellenborough  was  of  opinion,  that  upon 
a  balance  struck,  the  amount  of  the  balance  was 
due  in  money,  otherwise  there  could  be  no  jend  to 
the  dealings. 

Topping  and  Storks  for  the  plaintiff. 

The  Attorney-General  and  Reader  for  the  de* 
fendants. 

[Attornitf,  Ddm*n  and  jFatttnw.'} 
wou  r.  9 
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1816. 
"  Same  day.  .   Leeson  v.  Holt  and  Others. 

in  an  action  HTHIS  was  an  action  against  the  defendants  as 
against  a  car-  common  carriers,  for  negligence. 

rier  for  negli-  w 

gence,  the  de- 
fendant cannot      The  plaintiff,  who  resided  at  Nottingham,  ordered 

denreTm  ad-  a  number  of  chairs  to  be  sent  by  Davis  from  Lon~ 

vertisemem  in  don.  .  Davis  accordingly  sent  the  chairs,  and  he 

I  ntdbkhPhe  state(*  uPon  the  trial,  that  he  went  to  the  defend- 

limits  his  re-  ants?  office  in  London,  and  that  he  had  not  seen  any 

u^es^h^first  not*ce  on  *ke  Par*  °^  ^e  defendants,  intimating 
prove  that  the  that  they  would  not  be  responsible  for  any  damage 
plaintiff  was  in  which  might  be  sustained  by  furniture,  &c. 

the  habit  of  %  °  * 

reading  that 

tofxCjew&ie)  r^ie  defendants  relied  on  a  notice  painted  upon 

an  advertise-  canvas  in  large  letters,  intimating  that  all  packages 

ment  in  the  0f  looking-glass,  plate-glass,  household  furniture, 

be  read  with-  toys,  &c.  were  to  be  entirely  at  the  risk  of  the 

out  such  pre-  owners  as  to  damage,  breakage,  &c.    This  notice 

paratorj  proof,  .  °     .  •       ?        -       *  ^     j 

but  without  it,  was  placed  m  a  conspicuous  situation  over  the  door 
the  evidence  is  0f  the  office ;  they  also  proposed  to  prove,  that  a 
w    ' „  similar  notice  had  been  inserted  in  the  Gazette,  and 

in  the'Thnes  newspaper. 

Lord  Ellenborough  said/ that  he  would  receive 
evidence  of  the  advertisement  in  the  Gazette,  but 
that  unless  it  were  proved  that  the  party  was  in  the 
habit  of  reading  the  Gazette,  the  evidence  would 
be  of  little  avail.     And  his  Lordship  was  of  opinion, 

that 
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that  the  advertisement  in  the  Times  was  not  ad-      iBie. 
PMatiible  at  all  without  proof  that  it  was  taken  in  by     j^^x** 
the  party.    The  first  instance  in  which  such  evi-         v. 
dence  was  received,  was  a  case  where  a  person  to  M/oJbL 
entitle  himself  to  a  more  extended  lien  than  the 
common  law  allowed,  inserted  a  notice  in  a  provin- 
cial Sunday  paper,  and  the  Court  held  that  it  was 
admissible  in  evidence,  because  it  was  probable  that 
the  party  had  seen  it  since  he  took  in  the  paper 
and  the  advertisement  related  to  his  business. 

It  appeared,  that  Davis  had  occasionally  read 
die  Times  newspaper,  'and  Lord  Ellenborough 
then  admitted  the  advertisement  contained  in  it  to 
be  read. 

In  summing  up  to  the  jury,  his  Lordship  said, 

If  this  action  had  been  brought  twenty  years  ago, 
the  defendant  would  have  been  liable,  since  by  the 
common  law  a  carrier  is  liable  ill  all  cases  except 
two,  where  the  loss  is  occasioned  by  the  act  of 
God,  or  of  the  King's  enemiesusing  an  overwhelm* 
ing  force,  which  persons  with  ordinary  means  of 
resistance  cannot  guard  against. — It  was  found* 
that  the  common  law  imposed  upon  carriers  a  liabi- 
lity of  ruinous  extent,  and  in  consequence  qualifica- 
tions and  limitations  of  that  liability  have  been  in- 
troduced from  time  to  time,  till,  as  in  the  present 
case,  they  seem  to  have  excluded  all  responsibility 
whatsoever,  so  that  under  the  terms  of  the  present 
notice  if  a  servant  of  the  carrier's  had  in  the  most 

o  2  wilful 
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wilful  and  wanton  manner  destroyed  the  furniture 
entrusted  to  them,  the  principals  would  not  have 
been  liable.  If  the  parties  in  the  present  case  have 
so  contracted,  the  plaintiff  must  abide  by  the  agree- 
ment, and  he  must  be  taken  to  have  so  contracted 
if  he  chuses  to  send  his  goods  to  be  carried  after 
notice  of  the  conditions.  The  question  then  is, 
whether  there  was  a  special  contract.  If  die  carriers 
notified  their  terms  to  the  person  bringing  the 
goods  by  an  advertisement,  which*'  in  all  probabi- 
lity, must  have  attracted  the  attention  of  the  person 
who  brought  the  goods,  they  were  delivered  upon 
those  terms ;  but  the  question  in  these  cases  al- 
ways is,  whether  the  delivery  was  upon  a  special 
contract 

Verdict  for  the  plaintiff! 

The  Attorney  General  and  Marryatt  for  the 
plaintiff 


Scarlett  and  Comyn  for  the  defendants. 

[Attonue*  Stevenson  and  Papu^\ 
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1816, 
Weld  t;.  The  Gas-Light  Company.  Same  day, 


* V ' 


'T'HE  defendants,  for  the  purpose  of  laying  their  Acompaay 
pipes  for  conducting  the  gas,  had  made  an  ex-  ^u^^  by 
eavation  in  the  Strand  of  considerable  length,  and  the  legislature 
four  feet  in  breadth.    The  rubbish  which  had  been  ^honth*f  ^ 
raised  formed  a  mound  on  the  side  of  the  excava-  power  from 
tion,  and  between  the  mound  and  the  opposite  side  ^^2^ 
of  the  street  there  was  room  for  two  carriages  to  the  pubik, » 
pass.     Between  six  and  seven  o'clock  in  the  even-  £*™^° take 
ing,  in  the  month  of  January,  the  plaintiff  was  driv-  caution  to 
ing  his  gig  through  the  Strand,  and  in  avoiding  a  *****  *F%*1 
cart  the  gig  was  precipitated  into  the  trench,  and  md  m  default 
the  horse •  which  drew  it  afterwards  died  in  conse-  "responsible 
quence  of  the  injury  it  received  by  the  fall.  m      ***** 

Lord  Ellenborough. — In  point  of  law,  I  am 
clearly  of  opinion,  that  where  any  Company,  such 
as  the  Gas-Light  Company y  is  entrusted  with  the 
execution  of  a  power  from  which  mischief  may  re- 
sult to  the  community,  they  are  bound  to  execute 
it  as  innocently  as  they  can,  even  in  the  day  time ; 
and  in  the  night  time,  are  bound  to  take  especial 
precaution  that  no  one  shall  receive  injury.  Here 
the  trench  was  left  open  at  night ;  the  defendants 
ought  not  to  have  allowed  so  large  a  portion  to  re- 
main open ;  but  if  they  did,  it  was  their  duty  to 
haveguarded  it  with  especial  care :  there  was  no  light 
set  up  for  the  purpose  of  warning  the  passenger  of 

o  3  his 
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1816.       his  danger,  and  the  mound  was  not  sufficient  to 
Weld      P^vent  the  mischief  which  ensued. 

V. 

u£tGC?h.  Verdict  for  the  pUuntiff. 

PANY. 

*     Topping  and  Curwood  for  the  plaintiff. 
Garrow,  A.  G.  for  the  defendants, 

[Attornies,  Adams  and  Walker.] 


Same  day.  Hector  and  Another  v.  Carpenter. 

if  a  party  who   A  SSUMPSITon  an  attorney's  billfor  the  expences 
ihriff  1°  ?C  °^  Vutt^nS  *n  kail  above,  and  the  subsequent  ex- 

to  an  attorney  pences  of  the  cause,  in  which  Carpenter  had  been 
to  put  b  bail    bail  to  the  sheriff. 

above,  he  is 
liable  for  thete 

cxpence«,but  The  cause  was  ultimately  referred,  but  in  the 
•equenttt-  course  of  the  trial,  Lord  Ellenborough  said— I 
pence*  of  the  think,  that  in  point  of  law,  if  a  party,  who  is  bail 
JM*  the™  t0  ^e  sheriff,  apply  to  an  attorney  to  have  bail  put 
pence*  of  the  in  above,  he  is  liable  for  those  expences  but  not 
fem^prin-  ^or  ^e  su^se<luent  expences  of  the  principal  suit, 
cipal,  and  the  for  that  would  be  undertaking  for  the  debt  of  ano- 
baX  **  ther-  Primdfaie the  expences  of  the  suit  are  due 
in  bail  above  from  the  principal,  and  the  charges  of  the  bail  for 
frm  the  baiL   pUtting  in  bail  above  from  the  bail. 

Th* 
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The  Attorney  General  and  AdolpJius  for.  the       1816. 

1  and  Another 

Topping  for  the  defendant.  c     v- 

[Attornies,  Briggj  and  AlUn^\ 


Solomons  and  two  Others  v.  Medex.  Same  day. 

(^  ASE  for  slanderous  words  affecting  the  plaintiffs  An  averment 
in  their  trade  of  silversmiths.  that  slanderous 

words  were 
spoken  con- 

The  declaration  alleged,    that    the  defendant  gjFj? 
spoke  of  and  concerning  the  plaintiffs  in  their  tiffs  in  their' 
bade,    these  words :    "  You  (meaning  the   said  Joint  tradc» » 
"  partners)  have  bought  a  pearl  necklace,  which  £y  eridence  of 
"  was  stolen  from  me,  for  less  than  one-seventh  of  word8> ad- 
"  the  value,  will  you  give  up  the  necklace,  other*  defendant7^ 
"  wise  I  will  take  you  to  Bow-street."  •  sonaiiy,  to 


It  appeared,  that  the  three  plaintiffs  carried  on 
business  in  partnership,  and  that  the  words  were 
spoken  by  the  defendant  in  their  shop,  and  ad- 
dressed to  John  Solomons  (one  of  the  plaintiffs) 
alone,  the  other  plaintiffs  not  being  present. 

Lord  Ellenborough  was  of  opinion,  that  there 
was  a  fatal  variance  between  the  declaration,  which 
alleged  the  words  to  have  been  spoken  of  and  con- 

b  4  cerning 


only  of  the 
partners. 


Long. 
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lBie.       cerning  the  three  plaintiffs  in  their  character  of 
Pi/OMBk     trad^^en,  and  the  words  proved  which  were  ad* 
and  Others    dressed  to  one  of  the  partners  individually,  and  the 
plaintiff  was 

Nonsuited,  (a) 

The  Attorney -General  and  Reader  for  the  plaintiff. 

Scarlett  for  the  defendant. 

[Attorniet,  BHggj  and  Oakley.] 

■•  -  -  -        -  ,     ■    .,+! 

(a)  See  Barnes  v.  Hollow  aj,  8T.R.  150.  The  King  v.  Berry, 
4T.R.  117.  a  East,  434.  Lady  Ratcliffe  v.  SbubUj,  Cro.  Eli%.  %%+, 
tlavoket  v.  Hawicjt  8  East,  237.    Arty  v.  fonder,  3  Bukt.  83. 


Sime  day.  BACON  ft.  ChESNEY. 

a.  engages  to  A  SStJMPSIT  on  a  guarantee,  fcy  wftidfi  tfie  de* 
gU*ranteIfthe  fendant  undertook  to  guarantee  to  the  plaintiff 

goods  supplied  the  payment  of  a  small  vestment  of  goods  out  of 
by  ^"d^0'*  fesWon  to  ^e  supplied  to  Blair,  the  mate  of  an  In- 
roonths  credit    diaman,  on  reasonable  terms,  at  eighteen  months 

be  given,  if  B.  credit* 

give  credit  for 

ia  months  ••#*•• 

only,  he  is  not  Gaselet,  for  the  plaihtiff,  proposed  to  give  -evi- 
entitled  at  the  ^ence  of  what  Blair,  the  principal,  had  said  con- 
six  months      cerning  the  goods  on  his  return  from  India;  but 

more,  to  call 

upon  A.  on  his  guarantee.  But  B.  having  after  the  commencement  of  the  action,  deft* 
vered  an  invoice  from  which  it  appears  that  credit  was  given  for  1%  months  only,  is  at  li- 
berty to  shew  that  this  was  a  mistake,  and  that  in  fact  18  months'  credit  was  given* 

Lord 
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Lord  Ellenborough  was  of  opinion,  that  what  1*16. 
hlair  afterwards  said  was  not  evidence,  since  he  ^T"*-- 
xvas  not  the  general  agent  for  the  defendant. 


Bacon 

V. 

Chesney. 


Campbell,  for  the  defendant,  gave  in  evidence  an 
invoice  signed  by  the  plaintiff,  giving  only  twelve 
months  credit  to  Blair;  but  it  afterwards  appeared 
that  this  had  not  been  delivered  until  after  the 
commencement  of  the  action- 
Lord  Ellenborough. — The  claim  as  against  d 
surety  is  strictissimi  juris f  and  it  is  incumbent  on 
the  plaintiff  to  shew  that  the  terms  of  the  guaran- 
tee have  been  strictly  complied  with  (a).     If  I  en* 
gage  to  guarantee,  provided  eighteeh  months  credit 
be  given,  the  party  is  not  at  liberty  to  give  twelve 
only,  and  after  the  expiration  of  six  more  to  call 
upon  me.    If  this  invoice  had  been  delivered  at  the 
same  time  with  the  goods,  or  if  it  had  been  delivered 
under  a  Judge's  order,  the  plaintiff  would  have 
been  bound  by  it,  but  under  the  present  cifcum* 
stances  I  think  he  is  at  liberty  to  shew  that  it  is 
a  mistake.  (6) 

Verdict  for  the  plaintiff. 
Gaselee 


(a)  As  against  a  surety,  a.  con- 
tract cannot  be  carried  beyond  the 
strict  letter  of  it.  Per  Butler  J. 
%  T.  R.  370.  and  see  Phillips  v. 
Jstlino  &al.  »  Taunt.  206. 

(6)  The  courts  are  unwilling  to 
extend  the  doctrine  of  eitoppeh, 
because  it  tends  to  prevent  the  in- 
vestigation of  truth,  see  Lord  Ken- 


ytmh  dictum  R.  ▼.  Lubbcnbam* 
4  T.  R.  154.  and  upon  the  same 
principle,  it  seldom  happens  that 
a  party  is  precluded  by  his  admis- 
sion or  representation  from  shewing 
that  he  acted  under  a  mistake.  So 
that  a  receipt  is  not  conclusive  evi- 
dence against  a  party  ngnmg  it, 
and  he  may  shew  that  he  did  .not 

ia 
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1816. 

* , f 

Bacon 
v. 

CHES*JEY. 


Gaselee  for  the  plaintiff.    . 
Campbell  for  the  defendant. 

[Attornies,  «/f/Zra  and  Piatt*] 


'  in  fact  receive  the  sum  in  question* 
SttStratton  v.  RastalU  %  T.R.366. 
and  solemn  declarations  by  the 
party  in  many  cases,  even  where 
there  has  been  no  mistake  are  not 
conclusive.  It  has  been  held  that 
upon  an  information  for  an  offence 
under  the  game  laws,  the  party  is 
sot  concluded  by  the  oath  he  had 
taken  before  the  commissioners  un- 
der the  property-tax  act,  as  to  the 
annual  value  of  his  property,  R.  v. 
Clark,  8T.R.  %%o.  So  the  cir- 
cumstance of  an  insolvent's  not  in- 
cluding a  debt  in  his  schedule  will 
not  preclude  him  from. afterwards 
recovering  the  debt.  See  Hart  v. 
Newman,  3  Campb.  13. 

But  in  general  the  declaration 
and  conduct  of  the  party  is  admis- 
sible in  evidence  against  "him,  and 
in  many  instances  has  been  held  to 
be  conclusive.  One  who  has  de- 
scribed himself  to  be  a  physician 
cannot  afterwards  maintain  an  ac- 
tion for  fees,  Charley  v.  Boleott, 
4  T\  R.  3 1 7.  Lip j combe  v.  Holmes, 
%  Campb.  441* 

A  vendee  of  goods  who  has 
given  to  the  vendor  a  bill  of  ex* 
cnange  in  payment,  cannot  after- 
wards dispute  the  reasonableness  of 
the  charge.  Nash  v.  Turner, 
1  £sp.  a  1 7.  and  supra.  51.  A 
bankrupt  .who  has  acquiesced  in  a 
commission  lor  three  ♦  years,  and 
who  has  solicited  the  votes  of  cre- 
\  in  the  choice  of  assjgneesj  it 


estopped  from  bringing  an  action  to 
.  the  validity  of  the  commission. 
Like  v.  Howe  &  Rogers,  6  Esp  20. 
Flower  v.  Heber,  %  Ves.  436.  J 
Esp.  323.  zz  Ves.  jun.  409.  and 
see  the  case  cited  by  Richards,  B. 
z.  Price,  83.  in  which  Lord  Kenjon 
held,  upon  a  trial  for  forgery,  that 
the  defendant  having  in  his  address 
to  the  jury  spoken  of  the  woman 
who  then  accompanied  him  as  his 
wife,  could  not  afterwards  call  her 
as  a  witness,  although  he  alleged 
when  the  objection  was  made  that  &be 
was  not  hit  wife ;  (but  qu.)  SteMarj 
Adyh  case,  Leach,  245.  So  if  a 
man  hold  out  a  woman  to  the 
world  as  his  wife,  he  cannot  set  up 
as  a  defence  to  an  action  for  neces- 
saries that  she  was  not  his  wife. 
Robinson  v.  Nabon,  z  Campb.  245. 
Watson  v.  Tbrelkeldt  a  Esp.  637. 

There  seems  to  be  an  essential 
distinction^  between  those  repre- 
sentations on  which  another  party 
may  be  presumed  to  have  acted, 
or  on  the  faith  of  which  some  ad- 
vantage has  been  gained,  and 
those  by  which  the  interests  of 
another  cannot  be  supposed  to  have 
been  affected.  If  a  man  represent 
a  woman  to  be  his  wife,  he  under- 
takes to  repay  any  third  person 
who  will  supply  her  with  neces- 
saries, and  to  allow  him  afterwards 
to  retract,  would  be  to  permit  him 
to  defeat  his  own  contract,  but' 
where  u  in  the  cases  of  A.  Y.Clarke 
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and  Hart  ▼.  Newman  above  cited, 
the  party  does  not  by  the  falsifying 
his  former  declaration,  break  good 
faith  with  the  opposite  party,  there 
seems  to  be  no  sufficient  reason 
why  the  real  facts  should  not  be 


disclosed,  since  although  the  party 
may  by  such  evidence  shew  himself 
to  have  acted  immorally  and  ille- 
gally, yet  his  offence  and  its  punish- 
ment are  entirely  foreign  to  the 
existing  inquiry. 


1816. 

Bacon 

v. 

Chesney. 


Lord  King  v.  Chambers  and  Another. 


Monday, 
February  19. 


THIS  was  an  action  against  the  defendants,  two  Proof  dut  the 

of  the  inhabitants  of  the  Hundred  of  Ossulston,  ™£££"0 
to  recover  the  amount  of  the  damage  sustained  6y  the  door,  tear- 
the  plaintiff's  house  in  Wimpolestreet,  from  an  at-  in?f°™  *• 

v  .  windowframes§ 

tack  of  the  mob  during  the  Corn  Bill  riots.  ud  doing 

other  serious 

It  was  proved,  that  the  mob  put  out  the  lamps  howfwe^in- 
in  the  street,  broke  open  the  door,  tore  down  the  tempted  in 
railing  before  the  house,  and  broke  the  shutters  and  ing^b^  ^li- 
window  frames,  and  after  doing  other  damage  to  a  tary  force,  u 
considerable  amount  retired,  and  that  in  about  five  wbti^^S*- 
minutes  afterwards  the  street  was  occupied  by  the  ning  to  demo- 
military.  "8h  (in !°  *" 

J  Uon  against 

the  hundred) 

Gurney,  for  the  defendants,  admitted  that  if  the  u  to^epre"tf 
mob  intended  to  demolish  the  house  a  sufficient  de-  the  mob  after 
gree  of  violence  had  been  proved,  but  contended,  <*»»*«*"* 
on  the  authority  of  Reid  v.  Clarke  and  another,  'olunurayre- 
7  T.  R.  496.  (before  Thompson,  Baron,  at  Newcas-  tire,  without  • 
tie),  that  ifit  was  merely  the  intention  of  the  mob  to  5^2,-° 

is  a  question 
for  the  jury,  whether  there  was  a  beginning  to  demolish* 

express 
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1816.       express  their  indignation  by  doing  mischief,  and 
LordKiNo'  disPers^ng  without  proceeding  to  a  demolition,  tfio 

v.         action  could  not  be  supported* 
Chambers 

The  Attorney-General — The  mob  must  be  taken 
'  to  have  intended  that  which  they  actually  began  to 
do,  namely  to  demolish  the  house;  the  consequences* 
would  be  dreadful  if  this  doctrine  were  allowed  to 
prevail,  and  if  a  mob  could  say  we  have  just  done 
mischief  enough  to  the  party,  now  let  lis  leave  him, 
and  he  will  be  without  any  remedy. 

Lord  Eli/EKBorouoK.  —  I  do  not  know  any  case 
where  the  mob  have  not  been  interrupted  in  the? 
course  of  demolition  by  the  interference  of  the 
military,  and  where  after  the  work  of  demolition 
had  been  begun,  they  would  not  have  gone  through 
if  they  had  not  been  interrupted,  and  where  they 
have  retired,  if  I  may  use  the  expression,  unsa-* 
tiated.  The  proof  would  have  been  abundantly 
sufficient,  if  the  mob  had  been  dispersed  by  the 
military,  whilst  they  were  occupied  in  the  demo- 
lition. The  words  of  the  statute  are,  beginning  to 
demolish,  and  there  must/  be  proof  that  such  was 
their  intention. 

The  plaintiff's  counsel  requesting  that  the  case 
might  be  left  to  the  jury,  his  Lordship  said, 

There  is  in  this  case  without  doubt  a  sufficient 
beginning  to  demolish  under  the  statute,  provided 
the  violence  was  used  with  an  intention  to  demo- 
lish. 
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iish.    We  can  only  infer  what  the  mob  intended  to      1816. 
do  from  what  they  did;  and  what  they  had  begun  L^KlNa' 
to  do,  is  striking  evidence  to  shew  what  they  in-         v. 
tended  to  do;  but  if  they  went  away  voluntarily  of  £* j^*J££ 
their  own  head,  the  question  for  your  consideration 
is,  whether  they  ever  intended  to  demolish.  —  If 
the  military  were  near  when  the  mob  dispersed,  it 
would  be  fair  to  attribute  the  dispersion  to  the 
military.    If  they  dispersed  voluntarily,  and  with- 
out having  satiated  their  purpose,  it  will  be  for  you 
to  consider  whether  what  they  did  was  done  with 
an  intention  to  demolish. 

Verdict  for  the  defendants. 

The  Attorney-General,  and  Puller  for  the  plain- 
tiff 

Gvrney  for  the  defendants. 

£Aitornies,  Karslake  and  AlUn.] 


See  %  WilL  Saund.  377.  note  When  the  legislature  had  thought 
(la)  where  many  of  the  decisions  proper  to  make  the  beginning  to 
,  under  this  act,  (L  e.  the  1  G.  1.  demolish  a  house,  &c.  a  capital 
st.  a.  c  j>.  s.  4  )  are  collected.  See  offence,  it  was  also  deemed  proper  to 
aho  Burrow/ y-fFrigbttEuU^S*  give  the  person  Injured  a  remedy 
Qrtaslej  ▼.  Higgmbotbam,  1  East,  against  the  hundred,  since  other- 
636.  In  the  case  of  Smith  v.  BqU  wise  inasmuch  as  the  private  injury 
torn,  whkh  was  tried  before  Le  had  1>y  the  operation  of  the  act 
Bknc  J.  at  the  Tork  Spring  assizes  merged  in  the  felony,  the  party 
f  8x6,  it  was  held  in  an  action  on  would  have  been  left  without  re- 
tjus  statute,  that  the  hundred  wis  medy.  But  an  the  ease  of  a  lardny 
Gable  only  for  the  furniture  and  accompanying  the  beginning  to  de- 
other  articles  actually  demolished  mofish,  the  party  would  have  had 
by  the  mob,  and  not  for  such  as  no  remedy  previous  to  the  st.xG.i. 
J^bc«n  stolen  and  carried  o£  st.  ^c.  50  «^  therefore  he  was  not 

within 


198  CASES  AT  NISI  PRIUS, 

1816.  wkhin  the  .scope  of  the  sixth  sec-    wu  to  provides  remedy  in  place  of 

*_        ^  J  tion  of  that  statute,  as  to  the  lar-    that  taken  away  by  the    fourth 

Lord  KtHO  ciny»  since  the  object  of  that  section    section. 

Chamber* 
and  Another. 


Same  day.  GaNDALL  V.  PoNTIGNY. 

A  being  emw    DECLARATION  for  work  and  labour. 

ployed  by  B.      *^ 

salary  of  aooA  The  plairttiff  had  been  employed  as  a  clerk  by 
ftr  annum,  tbe  defendant,  in  his  counting-house,  at  a  salary 
terfy,  is  dL  °f  2°0/.  P^  aMMM*  yrhich  had  been  paid  quarterly, 
charged  in  the  The  defendant  being  displeased  with  the  plaintiff's 
gaiter  and  conduct,  on  the  11th  of  August  (in  the  midst  of  a 
paid  proper-  quarter,)  discharged  him,  paying  him  25/.,  the  pro- 
entMedto r£  portionate  salary  for  half  a  quarter,  which  would 
cover  his  salary  expire  on  the  15th  of  August  The  plaintiff  ten- 
nuindCT'of  the  dered  himself  the  next  morning  at  the  counting- 
quarter  on  the  house,  as  ready  to  discharge  his  duties  as  usual, 
general  count    when  fae  defendant  declined  his  services. 

for  work  and 
labour. 

Topping  for  the  defendant  contended,  that  the 
plaintiff  was  not  entitled  to  recover  on  the  general 
count  for  work  and  labour,  since  none  had  been 
performed  subsequently  to  the  period  of  his  dis- 
charge, and  up  to  that  time  he  had  been  paid,  and 
he  cited  HuU  v.  Heigktman,  2  East,  145.  The 
plaintiff,  he  urged,  ought  to  have  declared  specially 
on  the  contract. 


Lord 
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Lord  Ellenborough.  —  If  he  has  done  work      1316. 
fQr  any  part  of  the  quarter,  it  is  done  for  the  whole.    G    daix  ' 
This  is  an  objection  of  a  strict  nature,  and  since         *. 
no  dissolution  of  the  contract  lias  been  proved,   Fo!fT10NT* 
the  plaintiff  is  entitled  to  recover  for  the  remainder 
of  the  quarter. 

Verdict  for  the  plaintiff. 

The  Attorney  General  and  Bowling  for  the  plain- 
tiff. 

Topping  and  V.  Leaves  for  the  defendant. 

[Attornies,  Manning  and  Orchard."} 


MaCFARLANE  V.  PRICE.  Tuesday, 

February  to. 

'THIS  was  an  action  upon  the  case,  for  infringing  In  Ae  •p«ifi- 
anatent.  cation  of  a  pa- 

a  patent.  tent  for  an  i#»- 

provedinrtm* 

The  patent  was  described  generally  as  a  patent  ^Sw  to 
for  certain  improvements  in  the  making  of  urn-  point  out  pre. 
brellas  and  parasols-  cM*  w?at » 

r  new  and  what 

is  old,  and  it  ii 

The  specification  professed  to  set  out  the  im-  not  sufficient  to 
provements  as  specified  in  certain  descriptions  and  delcripticttof 
drawings  annexed.  x  the  construc- 

tion of  the  in- 
strument without  making  such  distinction,  although  a  plate  is  annexed,  containing  a  de- 
tached and  separate  representation  of  the  parts  in  which  the  improvement  consists. 

6  The 
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1816.  ^  The  subjoined  description  contained  a  minute 
detail  of  the  construction  of  umbrellas .  and  para- 
sols, partly  including  the  usual  mode  of  stretch- 
ing the  silk  of  the  umbrella  by  means  of  metallic 
stretchers,  or  rods  attached  to  a  tube  moveable 
along  the  stem,  and  also  certain  improvements, 
which  consisted  chiefly  in  the  insertion  of  the 
stretchers,  which  were  knobbed  at  the  end,  in 
sockets  formed  in  the  whalebone,  instead  of  attach- 
ing  them  to  the  whalebone  in  the  usual  way,  by 
means  of  forked  ligaments,  which  came  in  contact 
with  the  silk.  The  advantage  of  which  was,  that 
by  the  specified  mode,  the  bone  being  interposed 
between  the  stretcher  and  the  silk,  the  stretcher 
did  not  wear  the  silk  in  spreading  the  umbrella,  as 
it  was  apt  to  do  in  umbrellas  of  the  old  construction, 
where  the  stretcher  came  in  contact  with  the  silk. 
Some  other  advantages  of  minor  importance  were  also 
stated,  and  drawings  were  given  of  the  umbrellas 
and  parasols  in  their  improved  state.  Throughout 
the  whole  specification  no  distinction  was  made 
between  what  was  new  and  what  was  old. 

Upon  the  objection  taken  by  Topping  for  the 
defendant ; 

The  Attorney-General  for  the  plaintiff,  contended, 
that  the  specification  was  sufficient,  since  one  of 
the  annexed  drawings  contained  a  representation 
of  the  particular  invention  which  had  been  pirated, 
and  was  confined  to  the  exhibition  of  the  insertion 
of  the  knobbed  stretchers  in  the  whalebone  sockets, 

from 
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from  which  an  artist  ^oj&Jd  fee  able  to  construct     .1816. 

an  umbrella  on  the  improved  plan.  M«FarIank 

v* 
Lord  EllenborOuoh.  — -The  patentee  in;  his      P*16* 

specification  ought  to  inform  the  person  who  con- 
sults it,  what  is  aerv,  and  what  is  old.  He  should 
say  my  improvement  consists  in  this,  describing  it 
by  words  if  he  c*m,  or  if  not  by  reference  to  figures. 
But  here  the  improvement  is  neither  described  itt 
words  .nor  by  figures,  and  it  would,  not  be  in  the 
wit  of  man  unless  he  were  previously  acquainted 
mt&  .the' .construction- 'of  the  instrurtient  to  say 
what  was  new  and  what  was  old.  The  specification 
states,  that  the  improved  instrument  is  made  in 
manner  following:  this  is  not  true,  since  the  de- 
scription comprises  that  which  is  old,  as  well  as 
that  which  is  new.  Then  it  is  said,  that  the  pa- 
tentee may  put  in  aid  the  figures,  but  how  can  it 
be  collected  from  the  whole  of  these  in  what  the 
improvement  consists.  A  -person  ought  to  be 
warned  by  the  specification  against  the  use  of  the 
particular  invention,  but  it  would  exceed  the  wit 
of  man  to  discover  from  what  he  is  warned  in  a 
case  like  this,  (a) 

Plaintiff  noilsluted. 

'  '       ''•    -.."•  'The     ■ 


(a)  It  appear*  at  one  time  to    for  some  time  been  folly  settled 
have  been  held,  that  a  patent  for    that  such  a  patent  may  be  support'* 
m  Sddkion  or  hnpwveuient  ttob    -ed,  see  fhe  case  of  Botdton  v.  Bulif 
fiDC^naiBUinable^   Mirtvt9*  case,    z  H.B,  46*.  and  the  tasa  of  Morn*  . 
3  Ins*  il^andJftvJ.  Jte/Z**&,o>-  <  v-Mremondted^by  Buller, J.jandu 
serrations,  a  H. B.  488*  but  it  has    Hornbhwcr  t.  Boltwh  8T.R.  95. 

yoL.  1.  r  But 
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1S16.  The  Attorney-General,  Gurnet/,  and  Storks  for 


W 

Prick. 


Toppings  Scarlett,  and  Gaselee  for  the  defendant. 

[Attornies,  Tatbam  and  Gregso*.] 


tout  in  Jessop't  case  (cited  in  the 
'last  case)  a  patent  was  held  to  be 
void  because  it  extended  to  the 
whole  watch,  and  the  invention 
was  of  a  particular  movement  only. 
—  For  a  patent  for  the  invention 
consisting  in  an  improvement  only* 
can  give  no  right  to  the  engine  or 
to  any  thing  beyond  the  improve- 
ment itself.  And  the  public  have 
a  right  to  purchase  that  improve* 
.  merit  by  itself,  without  being  en- 

*  cumbered  with  other  things.    But 

*  where  the  party  obtained  a  patent 


for  a  new  machine,  and  afterward* 
another  patent  for  improvements  in 
the  said  machine,  in  which  the 
grant  of  the  former  patent  was  re- 
cited, it  was  held  that  a  specifica- 
tion, containing  a  full  description  of 
the  whole  machine  so  improved, 
but  not  distinguishing  the  new  im- 
proved parts,'  or  referring  to  the 
former  specification,  otherwise  than 
as  the  second  patent  recked  die 
first,  was  sufficient.  Harmar  ▼• 
Playnty  ix  East,  101. 


Same  day. 


Richmond  v.  Heapt  and  Another. 


One  of  three    ^HHIS  was  an  action  of  trover  brought  by  the 
SertLkwtT  plaintiff  who  had  been  declared  a  bankrupt, 

provide  for  two  against  the  defendants,  who  were  the  assignees  un- 
cwl  dnwn   **er  *e  com™8w°nf "  to  try  the  validity  of  the  cdm- 

by  the  three       mission, 
partners,  and 

accepted  by  a  fourth  person,  when  they  shaH  become  due,  such  acceptances  wiH  not  sup- 
port a  commission  of  bankrupts,  on  the  petition  of  the  three  partners  against  the  acceptor. 
Although  the  conduct  of  the  partner  may  as  against  hb  co-partners  have  been 
araudulent* 

The 
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The  question  was,  whether ;  the  conunissiQn,wap      is  W* 
supported  by  a  good  petitioning  creditor's  debt* < ...  ^^^^ 

The  defendants  relied  upon  proof  of  twp  bilfc  of     ffi^T 

exchange  for  65/.  11«.  e^cb,  drawn  by  jkeapjfc 

Spear,  and  Wright,  the  petitioning  creditors,  which 
purported  to  be  for  value  received  w  oil,  and  ac- 
cepted by  the  plaintiff.  The  plaintiff  met  this  casp 
by  evidence  of  transactions  between  the  plaintiff 
and  Spear,  from  which  it  appeared  that  the  prq- 
duce  of  the  oil  had  been  employed  by  the  plaintiff 
in  taking  up  his  previous  acceptances  for  the  ac- 
commodation of  Heapy,  Spear,  and  Wright,  and 
that  the  bills  in  question  had  also  been  accepted 
for  their  accommodation;  and  he  also  gave  in  evi- 
dence an  undertaking  on  the  part  of  Spear  to  pro- 
vide for  these  acceptances  when  they  should  be- 
come due. 

The, defendants  contended,  that  the  whole  tran- 
saction between  the  plaintiff  and  Spear  was  collu- 
sive with  a  view  tQ  defraud  the  .two  partners  of 
Spear,  and  were  proceeding  to  offer  evidence  itp 
that  effect —  {  ■•-.-..,. 

Lord  Ellenborough.  —  I  think  the  material 
question  will  be  .op  the  paper  in  which  Speap  en- 
gages to  provide,  for  the  acceptances  when, they 
should  become  due.  Suppose  that  an  action  .hs£ 
been  brought  by  the  three  partners  on  these  bills, 
would, it  not  have  been  an  answer  that  one.  of  the 
plaintiffs  had  promised  to  provide  for- the  bills?  are 

p  2  they 
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•i8*&      Utiiy  not  boutad  by  his  acts  when  they  are  to  re* 
Brno**'  cover  by  his  strength? 


tnd  Another. 


Tof5>t ^submitted,  that  the twopartners  could  not 
be  bound  by  the  fraud  of  the  third,  and  alluded  to 
what  had  passed  on  a  former  occasion  when  this 
case  came  under  the  consideration  of  the  court 
upon  a  motion  for  a  new  trial,  when  he  conceived 
the  court  to  have  expressed  an  opinion  to  that 
eflfect. 

1  Lord  Ellenborough.  —  Assuming  fraud,  and 
that  Spear  was  the  most  fraudulent  man  alive,  yet 
since  you  must  recover  through  him,  if  he  has  so 
behaved,  that  he  cannot  recover  as  one  of  the 
three,  he  cannot  be  a  petitioning  creditor.  I  recol- 
lect that  on  the  occasion  alluded  to,  I  cited  Hope's 
case,  and  I  think  that  case  was  rightly  decided, 
but  it  does  not  cover  this  case ;  there  the  partners 
were  defendants,  but  here  they  are  suingi  This 
circumstance  makes  all  the  difference,  they  must 
sue  jointly,  and  a  release  given  by  one  would  be 
binding  on  the  rest  I  am  willing  to  put  the  case 
into  any -shape  you  chuse,  or,  if  you  think  proper, 
tender  a  bill  of  exceptions. 

-In  addressing  the  jury,  his  Lordship  repeated 
"his  opinion,  that  the  undertaking  by  Spear  would 
have  been  an  answer  to  an  action  by  the  three  plan- 
ners, and  thatif  they  could  not  support  an  action 
at  common  law  upon  the  bills,  they  could  not 
make  them  the  subject  of  debt  as  petitioning  cre- 
ditors, 
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dttors,  so  as  to  support  the  commission.    That  the      1S1&. 
question,  whether  Spear  had  deceived  his  partners    jJJ^momd 
or  not  was"  immaterial,  but  that  if  they  thought  fit         * 
they  might  give  their  opinion  on  the  question  of  u^^Mm 
fraud. 

Verdict  for  the  plaintiff. 

Hie  Attorney  General  and  Manyatt  for  thf 
plaintiff. 

Topping  and  Comyn  for  the  defendant. 

[Atftonue*,  Skirrow  and  Gott.] 


See  the  authorities  z  Mirtrngue  on  the  bankrupt  laws,  B.  x.  part  I. 
tee.  1.  and  the  case  of  Bkherdiktv.  BMmamit  T.  R.  405. 


Lord  Cochrane  v.  Smethurst.  Thuncty, 

February  a* 

^CTION  for  infringing  the  plaintiff's  patent.        a  patent  for 

an  unproved 

The  patent  was  granted  "  For  an  improved  me-  ingdtiet, 
"  thod  of  lighting  cities,  towns,  and  villages."         town*  and  *U. 

v  ^  Uget,  it  not 

tupportedbya 

From  the  specification  it  appeared,  that  this  ob-  •Pedficf*k" 
ject  was  intended  to  be  effected  by  means  of  a.  fopmrt  ** 
lamp  of  a  new  and  very  ingenious  and  simple  con-  ****?> 
t truction ;  in  some  respects  the  patent  lamp  was 
tinular  to  ArgatuT^  the  atmospheric  air  was  intro- 

p  §  duced 


v. 
Smethurs* 
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1816;      duced  by  a  tube,  and  brought  into  immediate  con- 
Lord  Coch-  tac*  ^^  ^C  ^ame>  but  instead  of  the  glass  chim- 

bane  ,  ney  which  is  essential  to  Argand'%  lamp,  a  metallic 
tube,  called  the  eduction-pipe,  was  placed  perpen- 
dicularly over  the  flame,  and  after  passing  through 
the  roof  of  the  case  communicated  with  the  exter- 
nal air.  The  advantage  of  this  construction  was, 
that  the  heated  air  was  forced  with  considerable  ra- 
pidity through  the  eduction-pipe,  and  having  been 
conveyed  to  the  exterior  of  the  case  could  not  re- 
turn into  the  case  (which  was  termed  the  line  of 
exclusion),  and  the  flame  was  perpetually  fed  by  a 
ciirrent  of  fresh  atmospheric  air.  In  Argand's 
lamp  a  current  of  fresh  air  was  also  produced  by 
means  of  the  glass  chimney  placed  over  the  flame, 
but  this  was  inapplicable  to  the  purpose  of  lighting 
a  street,  since  if  placed  in  a  case  the  vitiated  air 
confined  in  the  case  would  again  come  into  contact 
with  the  flame,  and  the  combustion  would  in  con- 
sequence be  less  rapid.  Another  advantage  was, 
that  the  metallic  tube  of  the  patent  lamp  could  be 
brought  nearer  to  the  flame  than  the  glass  chimney 
of  Argand's  lamp,  and  in  consequence  the  draught 
was  more  rapid  and  the  return  of  the  vitiated  air 
more  completely  excluded.  The  new  principle  in 
which  the  improvement  consisted  was  very  clearly 
exhibited  by  means  of  a  figure  representing  the  case 
called  the  line  of  exclusion,  and  the  admission  and 
eduction  pipes.  The  application  of  the  principle 
'  was  also  exhibited  in  many  descriptions  and  plates, 
shewing  how  the  improved  lamp  might  be  used  or- 
namentally and  usefully  in  lighting  not  only  streets 

10  but 
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but  churches,  theatres,  &c.  of  which  various  appli-  ^    I9*& 
cations  the  patentee  in  his  specification  claimed  the  Lord  Coch- 
benefiu  *a»* 

Smkthubst.  \ 
It  clearly  appeared  from  the  plaintiff's  evidence, 

that  the  use  of  the  eduction-pipe  was  new  and  very 

useful ;  and  it  also  appeared  that  the  defendant,  to 

whom  Lord  Cochrane  had  confided  his  secret,  and 

whom  he  had  employed  as  being  a  skilful  artist  in 

making  lamps  for  the  purpose  of  experiment,  had 

availed^  himself  of  the  invention. 

.  The  following  objections  were  made  to  the  patent 
and  specification : 

1.  That  the  patent  was  too  large  and  indefinite 
in  its  terms,  being  for  an  improved  mode  of  light* 
ing,  &c.  without  taking  any  notice  of  any  improve- 
ment of  any  lamp,  &c. 

2.  That  the  specification  was  larger  in  its  terms 
than  the  patent,  the  latter  being  for  an  improved 
mode  of  lighting  cities,  towns,  and  villages,  the 
former  claiming  the  benefit  of  its.  application  to 
lighting  churches,  theatres,  &c. 

3.  That  the  patentee  had  not  sufficiently  defined 
what  he  meant  by  the  line  of  exclusion. 

4.  That  it  had  not  been  specified  that  the  out-    , 
ward  air  should  be  excluded  from  the  case,  except 
as  to  the  portion  which  was  conveyed  through  the 
admission  pipe,  in  order  to  feed  the  lamp. 

5.  That  upon  the  evidence  it  appeared,  that  the 
improvement  rested  entirely  upon  the  combination 
of  parts  known  before,  but  in  the  specification  the 

p  4  plaintifl 
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1816,*  ^  plaintiff  claimed*  the  benefit  of  each part  separately,  * 
Lot*  Coca"  ***•  *•  r^ie  admission-pipe ;  2.  Thfe  eduction-pipe  j  • 

rAk*  •     8.  The  line  of  exclusion ;  4.  The  mode  of  raising 
SMiYHURtfr.  ^e  ^)urner»  without  stating  a  claim  for  the  whole 
*  together. 

1  lA  Blawc,  J.-^-I  am  of  opinion, :  that  the  patent 
cannot  be  sustained*  The  plaintiff  Has  obtained 
his  patent  not  for  an  improved  street-lamp,  but  for 
an  Unproved  method  of  lighting  cities*  towns,  and 
villages ;  but  from  the  specification  it  appears,  that 
the  invention  consists  in  the  improvement  of  an  old 
street-lamp,  by  a  new  combination  of  parts  known 
before.  The  patent,  therefore,  is  too  general  in  its 
terms;  it  should  have  been  obtained  for  an  im- 
proved street-lamp,  and  not  for  an  improved  mode 
of  lighting  cities,  towns,  and  villages. 

Plaintiff  nonsuited, 

'  The  Attorney-General)  Topping,  Richardson*  and 
Brougham,  foe  the  plaintiff. 

Marryatty  Gaselee,  and  Adolphus,  for  the  de- 
fendant. 

[Attorniet,  Pike  and  Abbott. \ 
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COURT  OF  COMMON  PLEAS. 


SITTINGS  IN  LONDON. 


Atkynb  v.  Baldwyn.  191G. 

* V ' 

T^HlS  was  an  action  on  a  special  undertaking  by  it  U  within 

the  defendant  to  reside  in  Spain,  and  to  dis-  J*^^, 
charge  the  duties  of  a  commercial  agent  there,  ofanarbitra- 
Breach,  the  non-delivery  of  certain  vouchers  to  the  *p t0  whom 

i   .     •**•  ..  ■  all  mattcri  in 

plaintiff,  difference  are.' 

referred,  to  di- 

.  The  plaintiff,  it  appeared,  supplied  the  British  J2££jJ|£| 
army  in  the  peninsula  with  provisions,'  and  the  acted  as  agent 
principal  object  of  the  action  was»  to  procure  certain  for  **  other» 

*  *  J  *  supplying  pro* 

vouchers  to  be  verified  by  the  defendant,  without  visions  to  the 
which  the  accounts  of  the  plaintiff  could  not  be  *"'«**"»▼» 

,  *  to  go  before 

passed.  the  commit- 

tary  and  ve- 

The  action  was  ultimately  referred,  Gibbs,C.  J.  fr  ****** 
intimating  his  clear  opinion,  that  it  would  be  within 
the  jurisdiction  of  the  arbitrator  (to  whom  all  mat- 
ters in  difference  were  referred),  to  direct  that  the 
defendant  should  go  before  the  commissary,  and 
verify  the  vouchers  in  question. 

Vaughan  Serjt  and  Giffbrd  for  the  plaintiff. 

^  hens  Serjt  and  Tindal  for  the  defendant 
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1816.  See  the  cue  of  Spigurnett  v.  out  words  (spoken  of  the  plaintiff,) 

v  v  *  •&**  i  Sid.  x*.  where  two  out  of  before  the  Mayor  of  Taunton  was 

Atkyns       the  three  justice!  were  of  opinion  good,  and  see  6  Mod.  aai.  TLord 

v,  that  an  award  directing  the  defend-  Ray.  1039.  z  S*lk  7* • 

Baldwyk.    ant  to  make  submission  for  slander* 


Birch  and  Another  v.  Defeyster. 
By  the  con*     TPHIS  was  an  action  of  assumpsit  brought  by  the 

tract  between      •*•  /*         t-    *•      1  •  •      ,  4i  .    •     /» 

the  owners  and  owners  of  an  /nam  ship,  against  the  captain  for 
captain  of  an  the  amount  of  freight  received  by  him.  By  the 
utter utore-6  contract  between  the  parties,  the  defendant  was  to 
ceive  a  certain  receive  a  stipulated  sum  in  lieu  of  privilege  and 

STSTrfJ*-  Primae^  The  freiSht  claimed  had  been  earned  in 
viUge  and  pn-  respect  of  goods  carried  in  the  cabin,  and  the  princi- 
mage ;  a  con-  paj  qUe8ti0n  was,  whether  the  terms  of  the  contract 

versation  be-      *        * 

tween  the  excluded  all  right  on  the  part  of  the  captain  to  use 
parties  previ-    ^e  cabin  for  the  carriage  of  goods  on  his  own  ac- 

ous  to  the  con-  ^  ° 

tract  is  evi.      .  COUnt. 

dence  ts>  shew 

in  what  sense  /.»,/»      1  , 

they  intended  On  the  part  of  the  defendant  it  was  proposed, to 
to  use  the  word  gjve  -m  evidence  a  conversation  between  the  parties 
before  the  agreement  was  entered  into,  in  the  course 
of  which  it  had  been  expressly  stated  by  the  plain- 
tiffs,  that  the  defendant  was  to  have  the  use  of  the 
cabin  entirely  to  himself. 

For  the  plaintiffs  it  was  contended,  that  no  evi- 
dence was  admissible  by  way  of  explanation,  except 

as 
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as  to  the  general  meaning  of  the  term  privilege  in       1816. 
mercantile  understanding.  *  Birch 

and  Another 

Gibbs,  C.  J. — The  distinction  which  you  take    _    *■ 

.  *  jJBPEYSTSR* 

is,  that  evidence  may  be  received  to  shew  what  the 
mercantile  part  of  the  nation  mean  by  the  term 
privilege,  just  as  you  would  look  into  a  diction- 
ary in  order  to  ascertain  the  meaning  of  a  word, 
and  that  it  must  then  be  taken  to  have  been  used 
by  the  parties  in  its  mercantile  and  established 
sense.  But  I  think  that  the  word  privilege  is 
of  so  indeterminate  a  signification,  that  I  must  re- 
ceive this  evidence.  It  is  certainly  evidence,  and 
in  the  way  in  which  it  is  offered  falls  within  the 
general  current  of  mercantile  understanding,  since 
they  had  previous  to  the  agreement  a  conversation 
on  the  subject  of  privilege ;  to  this  extent  it  is  evi- 
dence if  not  further,  and  if  the  term  has  been  used 
in  different  trades  in  different  ways,  the  convers- 
ation is  evidence  to  shew  in  which  sense  it  was  used 
on  the  present  occasion. 

The  conversation  was  then  admitted,  and  being 
to  the  effect  stated  was  held  to  be  decisive  of  the 
case. 

Verdict  for  the  defendant. 

Lens  and  Best  Serjts.    and  Campbell  for  the 

plaintiff. 

Shepherd  Serjt.  and  Taddy  for  the  defendant. 

Set 
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1816*  See  E&e  and  Another  «.  Thje    IgguUen  r.  M*j9  7  East,  3*7. 

*  *  J  .Sat*  W*a  Company*  Burr.  iai6.    9  Vet.  Jun.  315.  R.  v<  The  /«&«- 
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DeFEYSTXR.    ▼•  Gujj  Hospital,  3  Ves.  Jun.  395. 


Saturday,  LEVY  0.  CoSTERTON. 

February  14. 

Under  a  cove-  'T'HIS  was  an  action  of  covenant  on  a  charter 
™^£T  Party  of  affreightment  on  a  voyage  to  CagUari. 
the  ship  shall  and  home  again,  by  which  the  defendant  cove- 
^r^*d  nanted  that  the  vessel  should  be  tight,  staunch, 
thing  needful    and  provided  with  every  thing  needful  and  neces- 

SSfZT7*  sary  for  the  ^W^ :  —  Breach,  that  the  defendant 
the  owner  i»  '  had  not  provided  a  bill  of  health,  which  was  averred 
*^V*DroDer  to  be  necessary  for  the  voyage,  and  that  in  conse- 
documents  as  quence  of  the  omission,  great  delay  had  been  00 
well  as  neces-  casioned  in  the  delivery  of  the  outward-bound 
ship  itself.        cargo,  and  considerable  profits  had  been  lost 

And  in  there- 

ilroride'a  bin    *  ^est  Serjt,  for  the  defendant  contended  (inter 

of  health,  if  it    alia), 

the  perform-  lst«  That  no  documents  were  included  in  the 
ance  of  the      terms  of  the  covenant,  and  that 

voyajre,  witnin 

a  reasonable         $<%.  Supposing  that  the  terms  pf  the  covenant 
tunc,  within     included  documents,  they  did  not  extend  to  a  bill 
the  parties.      °f  health,  which  was  not  a  document  required  by 
the.  general  law  of  states. 

12  But 


HILARY  TERM,  56  GEORGE  III.  US 

But  Gibbs  C.  J.  was  of  opinion  that  the  words       1816. 
in  fair  construction,  were  not  to  be  confined  to  v— T£ 
such  things  as  should  be  necessary  for  the  ship         v. 
itself,  but  that  they  comprehended  every  thing  ne-   Costkrto*. 
cessary  for  the  voyage ;  and  upon  the  second  point 
his  Lordship  was  of  opinion,  that  a  bill  of  health  was 
to  be  considered  as  a  necessary  document,  since 
it  was  essential  to  the  performance  of  the  voyage, 
according  to  the  intention  of  the  parties  within  a 
reasonable  time. 

Verdict  for  the  plaintiff. 

Lens,  Copley  and  Vaughan,  Serjts.  for  the  plain- 
tiff. 

Best  Serjt.  for  the  defendant. 

[Attomies,  Waieson  &Co.  and  Nelson*] 


See  AbUtt  on  Shipping,  %  Ed.  p.  aa8. 
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1616. 

I—    v     ■■■'  Aldrich  %>.  Simmons. 

Same-day. 

in  an  action  £ASE  against  the  owner  of  a  vessel  for.tlie  nejjp- 

owwofa  ligence   of  his  pilot, '  whereby  the  plaintiff's 

•hip,  for  the  vessel  w^s  damaged. 

negligence  of 

his  pilot,  who  % 

was  employed  The  pilot,  who  was  called  as  a  witness  for  the 

o^CTyandCb  defendant,  stated,  that  he  had  been  employed  both 

the  captain,  by  the  defendant  and  the  captain ;  and  that  he 

the  pilot  u  a  jja(j  \)een  released  by  the  defendant  only. 

competent  *                                         J 
witness  for  the 

defendant  *p0T  the  plaintiff  it  was  objected,  that  the  wit- 

been^released  ness  was  incompetent  without  a  release  from  the 


by  him  alone,     captain  also, 
-and  not  by  the       r 


captain. 


But  Gibbs,  C.  J.  held,  that  he  was  competent 
without  such  a  release,  since  the  captain  could  not 
be  responsible  to  the  owner  for  the  misconduct  of 
the  pilot 

Verdict  for  the  plaintiff. 
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IN  THE  KING'S  BENCH. 


GUILDHALL. 


1816. 


Walton  v.  Hastings.  Monday, 

February  a6. 

TTHIS  was  an  action  of  assumpsit  by  the  payee  A.  being  in* 

against  tlie  acceptor  of  a  bill  of  a  exchange,  ^^^bmof 
dated  10th  of  Juty,  for  the  payment  of  50/.  two  exchange  upon 
months  after  date.    It  appeared  that  Brookes  the  £  ^JJ^ 
drawer,  and  the  plaintiff,  had  had  dealings  together,  after  date,  and 
in  the  course  of  which  it  was  stipulated,  that  the  uP°n  p*6" 
plaintiff  was  to  have  the  defendant's  acceptance  in  the  bill  by  B. 
payment,  and  accordingly  Brookes  drew  the  above  to  c.forac- 
bill,  bearing  date  the  5th  July,  and  delivered  it  to  the  2ST faltered 
payee.    On  the  presentment  by  the  payee  to  the  **  ***  instance 
defendant  for  acceptance,  the  latter  wished  the  ^-'J^mJ. 
date  to  be  altered  to  the  10th  of  July,  and  it  was  cation  with  A. 
altered  accordingly,  without  any  communication  ^otj^dntt 

With  the  drawer.  C.  on  hb  ac- 

ceptance for 
want  of  a  new 

Lord  Ellenbobough.— How  can  you  recover  stamp. 
on  this  bill  without  a  violation  of  the  stamp-act  ?      tf  j^Jf^* 

sented  to  the 

Jeruis,  for  the  plaintiff,  contended,  that  though  JJJ^J 
the  bill  might  have  been  avoided  by  the  alteration  would  mil 
as  to  the  drawer,  it  was  good  as  against  the  ac-  havc  becn  ne* 
ceptor. 

Lord 


*16 


CASES  AT  *aflJ.<P»Hf&:;; 


1816. 

1 v ' 

Walton 

Hastings. 


.  Lord  Ellenborough. — The  payee  has  acquired 
an  absolute  interest  in  a  bill,  dated  on  the  5th,  and 
then  the  alteration  is  m&fle  yrithoift  any  communi- 
cation to  the  drawer.  1  do  not  say  that  a  commu- 
nication to  the  drawer  would  have  been  available. 
I  do  not  know  that  a  bill  void  as  to  one  for  want  of 
stamp  can  be  good  as  to  the  other.  A  case  was 
tried  before  Mr.  J.  Le  Blanc,  sitting  here,  where 
it  was  held,  that  a  new  stamp  was  not  rendered 
necessary  by  the  alteration,  but  there  the  bill 
was  in  fieri,  and  the  alteration  made  to  correct 
a  mistake,  but  here  the  bill  was  delivered  to  the 
payee  in  the  course  of  payment,  there  ttas  no  mis- 
take; I  think  the  alteration  was  tiot  warranted,  and 
that  the  stamp  was  discharged.  - 


Plaintiff  nonsuited,  (a) 


Jervis  and  Espinasse  for  the  plaintiff 
Topping  .for  the  defendant 

[Attoraies,  Sbawe  and  Chester.'] 


{a)  See  Kershaw  v.  Cox,  3  Esp. 
346.  above  alluded  to  by  Lord  2JA 
Unborough,  see  alto  Webber  v. 
MaAktli,  3  Campb.  z.  Coie  y. 
Parkins,  13  East,  371.  Robin* on 
and  Others  v.  Tour  ay,  1  Maule  & 
Selwyn,  217.  an  alteration  in  an 
immaterial  fart  will, not  vitiate 
a-  bill.  Trapp  v.  Spearman, 
$E$piR.S7-    Marion  v.  Petit, 


z  Campb.  $%*(n.)aJiter  V  altered- 
in  a  material  point,  as  with  respect 
to  sums,  dates,  &c.  Bowman  v. 
NkboU,  z  Esp.Jt.il,  5T.IU537. 
Gardmctt  v.  Martini  1  Campb,  79. 
ib.  z86.  b.  Bajlej  on  bills,  34. 
Master  v.  Miller,  4  T.  R.  3*0. 
2  H.  B.  141.  z  Anst.  %%$•  Lo*g 
v.  Moore,  3  Esp.  155.  see  z  Taunt. 
>430» 
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1816. 

< *— 

WOOD  V.  BROW*.  Tuetday, 


February  *;. 

HPHIS  was  an  action  of  assumpsit  by  the  indor-  Evidence  of  a 
see  of  a  bill  of  exchange  against  the  drawer  !**»*«»  *** 

D     ^  drawer  and 

and  indorsee  indorser  of  an 

accomrnoda- 

The  plaintiff,  in  lieu  of  the  usual  proof  of  notice  the  bai'wiit 
of  the  dishonour,  &c.  gave  in  evidence  a  letter  of  J*  •**»**«* 
thte  defendant's,  in  which  he  stated,  that  he  was  tJ^m^* 
an  accfomttodation  drawer,  and  that  the  bill  would  •cdathe  ne- 
be  paid  before  the  next  term.    On  the  question,  ^Ze  &&£ 
*heth*fc  this  was  sufficient,  *»«■  of  the 

bill  and  notice. 

Lord  Ellenbokough  said,  the  defendant  does 
not  rtly  upon  the  want  of  notice,  but  undertakes 
that  the  biB  will  be  paid  before  the  term  either  by 
bimsdf  or  the  acceptor.  I  think  the  evidence  sun 
ocient. 

Verdict  for  the  plaintif£ 

Topping  and  CatnpbeU  for  the  plaintiff. 

Nolan  for  the  defendant 


See  Jote  Y.  Morgan,  %  Caitapb,  474.     LwuHt  y.  Robtrttm,  7  Baft, 


VOL.  I. 


SIS 


CASES  AT  NISI  PRIUS> 


i. 


1816* 


T 

Thursday* 
February  ao. 

The  creditors 
of  A.  in  consi- 
deration of  his 
assignment  of 
all  his  stock  in 
trade  and  book 
debts  to  a    . 
trustee  for  the 
benefit  of  his 
creditors,  agree 
'to  execute  re- 
leases as  soon 
as  the  property 
shall  realize 
the  sum  of 
*3  81.    Thir 
agreement  on 
the  part  of  the 
creditors  does  * 
not  suspend 
their  right  of 
action  against 
A.,  although 
they  have 
taken  security 
from  a  pur- 
chaser of  the 
stock  in  trade, 
for  the  sum  of 
■»3l» 


Wiglesworth  v.  White  and  his  Wife. 

ASSUMPSIT  for  goods  sold  and  delivered  to  the 
plaintiffs  wife,  whilst  she  was  sole. 

The  delivery  of  the  goods  having  been  proved, 
the  defendants  proposed  to  prove,  that  the  plaintiff, 
and  other  creditors  of  Miss  Jones  (who  was  a  millin- 
er), before  her  marriage  with  the  defendant  White 
entered  into  an  agreement  with  her  for  a  composi- 
tion of  her  debts,  in  these  terms :   "  At  a  meeting 

of  the  creditors  of Jones,  &c.  resolved,  that 

in  consideration  of  an  undertaking  by  her  to  as- 
sign the  whole  of  her  stock  in  trade  and  book 
debts,  &c.  to  a  trustee,  for  the  benefit  of  the  cre- 
ditors, we  agree  to  accept  the  same  in  full  of  all 
demands,  and  to  execute  releases  to  the  said 
— —  Jones,  as  soon  as  the  property  shall  realize 
"  the  sum  of  238L"  This  agreement  was  proved, 
and  it  was  also  proposed  to  prove,  that  the  creditors 
had  permitted  a  Miss  Lccwrie  to  take  possession  of 
the  stock  upon  her  executing  a  warrant  of  attorney 
to  confess  judgment  as  a  security  for  228L  the  pur- 
chase money. 

For  the  defendant  it  was  contended,  that  the 
agreement  operated  to  the  suspension  of  the  right 
of  action,  and  that  the  bringing  of  the  action  was 
a  fraud  on  the  other  creditors,  and  that  at  all  events 

the 
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the  plaintiffs  could  not  recover  more  than  the  dif-       1816. 
ference  between  223/.  and  238/.  Wiqles- 


WORTH 


But  Lord  Ellenbokough  was  of  opinion,  that  ^mn 
although  if*  it  could  have  been  shewn  that  the  whole  and  hit  Wife. 
of  the  stock  had  been  taken  by  the  creditors  in 
satisfaction  of  their  debts,  it  would  have  been  an 
answer  to  the  action  as  an  accord  and  satisfaction ; 
yet  that  it  was  impossible,  under  the  circumstances, 
to  consider  the  creditors  as  having  agreed  to  take 
less  than  238/.  in  satisfaction  of  their  debts.  And 
the  plaintiff  had  a  verdict  for  the  full  amount. 

Topping  and  E.  Lowes  for  the  plaintiff. 
Garrow,  A.  G.  and  Comyn  for  the  defendants. 


Atkinson  v.  Lord  Braybrook.  March  i. 

T)EBT  on  a  judgment  recovered  in  Jamaica.  The  plaintiff 

of  debt  on  & 

Puller  submitted,  that  the  plaintiff  was  entitled  judgment  re* 
to  interest  from  the  time  of  the  judgment  jMc+h 

not  entitled 

But  Lord  Ellenborough  held,  that  the  debt  was  *  *****  «■■ 
to  be  considered  as  a  simple  contract  debt ;  and 
that  the  plaintiff  was  not  entitled  to  interest 

Verdict  for  the  plaintiff. 
q  2  Puller 


CASES  AT  NISI  PRIUS, 
Puller  for  the  plaintiff. 

Gaselee  for  the  defendant. 


Same  day.  DUNN  V.  BODY. 

Afigatpcdai  T^HIS  was  an  action  of  indebitatus  assumpsit  for 
u^fT.wi         goods  sold  and  delivered,  and  money  paid. 

B.  for  the  pur- 

unftothed  ^  was  stated,  for  the  plaintiff,  that  an  agreement 

houses  to  be  had  been  made,  according  to  which  he  was  to  de- 

jJl^^^  liver  cordage  to  the  amount  of  1200/.  as  the  consi- 

pence,  it  is  deration  for  six  unfinished  houses  to  be  finished  by 

Jf^lSj^  the  defendant ;  and  that  it  was  further  stipulated 

them,  and  that  at  a  subsequent  period,  that  the  houses  should  be 

B#hSlth?7  ^^ed  ty  *he  plaintiff,  and  that  the  expences  of 

amount  of  the  the  completion  should  be  paid  by  the  defendant  to 

ezpesces  5  A.  the  plaintiff,  and  the  latter  now  claimed  the  amount 

cannot  recover       n   x    , 

again*  b.  for  of  such  expences. 

•nek  expences 

mon  cowu  in  But  Lord  Ellenborough  held,  that  since  this 
indebitatus  was  part  of  the  agreement,  the  plaintiff  could  not 
jLfefoer*  to    recover  without  the  aid  of  a  special  court 

B.  ft  quantity 

of  cordage  a*,  the  consideration  for  a  special  undertaking  by  B.f  A.  is  not  precluded  by 

the  special  contract  from  recovering  under  the  common  counts  for  the  excess  of  cordage 

delivered  beyond  the  quantity  stipulated  for  as  the  consideration,  (provided  that  amount  be 

adjusted,)  although  it  may  be  necessary  to  girt  in  evidence  the  terms  of  the  special 

contract. 

The 
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The  plaintiff  also  claimed  for  an  excess  of  cordage  1B16. 

delivered  beyond  that  which  was  the  consideration*  Dunn 
for  the  houses.  v. 


Garrow,  A.  G.  contended,  that  the  plaintiff 
could  not,  under  the  common  counts,  recover  for 
the  excess,  since,  in  order  to  ascertain  the  amount,  it 
would  be  necessary  to  enter  into  the  terms  of  the 
special  agreement. 

But  Lord  Ellenborough  was  of  opinion  that 
the  plaintiff  was  entitled  as  for  goods  sold  and  de- 
livered, as  soon  as  the  quantity  exceeded  that  which 
had  been  stipulated  for,  and  to  make  the  comple- 
tion of  the  agreement  the  stage  on  which  the  subse- 
quent claim  was  founded,  though  it  might  have 
been  otherwise  if  the  amount  to  be  delivered  under 
the  agreement  had  remained  unadjusted. 

The  plaintiff  was  afterwards  nonsuited. 

Topping  and  Marry att  for  the  plaintiff 

Garrow,  A.  G.  for  the  defendant. 

XAttoraies,  King  and  Tomlinson  t$  Co.] 


Boor. 


QS 
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1816. 


Butler  v.  Allnutt. 


a  licence  »  ASSUMPSIT  on  a  stipulation  in  a  policy  of  in- 
andB.  for  per-  surance  to  return  four  per  cent,  of  the  pre- 
mitting  vends  mium,  on  the  safe  arrival  of  the  vessel  in  the  port 
flag^i^ort   °f  London  from  Bourdeaux. 

certain  speei- 

?"*  ^W;  To  shew  the  legality  of  the  voyage,  the  plaintiff 
shew  the  leg*-  gave  in  evidence  an  order  in  council  for  three 
lity  of  the  voy-  licences  to  Butler  and  another  by  name,  for  the 
tioVagaLst"  permitting  vessels  bearing  any  flag  to  import  cer- 
an  insurer,  it     tain  specified  articles.     One  of  these  licences  had 

is  sufficient  to     ,  v    ,  .      .L       ,.  .. 

shew  that  the    heen  apphed  to  the  ship  in  question. 

licence  has 

been  applied  to      Lmes  for  fa  defendant,  objected, 

the  ship  and  „  _       ..  J         _  .  - 

voyage bques-      1st.    That  the  licence  was  to  B.  and  another 

tion,  without  by  name,    and  therefore  could  not  enure  to  the 

necting  die*  benefit  of  the  plaintiffs,  unless  further  connected  by 

plaintiff  with  evidence. 

A.  and  B.  to 

licme  wis  But  ^^  Ellenborough  held,  that  since  the 

granted.  licence  was  in  respect  of  the  vessel,  and  had  been 
sp^Bed^  the  so  aPP^ed»  ^e  cargo  was  clearly  insurable. 

licence  be  im- 
ported along         gdiy.  That  since  the  licence  was  for  the  import- 

With    OtllO'Sa 

which ^rT^     ation  of  specific  articles,  not  including  cream  of 

specified,  (sem- 

btr,)  the  licence  will  still  enure  to  the  protection  of  those  articles  which  are  specified*— 
The  licence  having  been  deposited  in  the  custom-house  and  accidentally  destroyed,  it 
is  to  be  presumed  that  the  time  of  clearance  as  required  by  the  order  in  council,  was 
indorsed  upon  it,  upon  its  being  shewn  that  without  such  indorsement  the  custom-house 
would  not  have  permitted  the  entry  to  have  been  made. 

tartar 
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tartar  and  antimony,  which  in  fact  formed  part  of  the       1816. 
cargo  insured,  the  introduction  of  these  articles     Butler^ 
vacated  the  licence.  v. 

AlXNUTTk 

Lord  Ellenborough.  —  The  consequence  is> 
that  such  articles  would  not  be  within  the  protec- 
tion of  the  licence,  it  would  be  very  dangerous  if 
the  introduction  of  a  single  article  not  specified  in 
the  order  were  to  vacate  the  licence  altogether,  (a) 

The  licence  itself  had  been  deposited  in  the 
Custom-House,  and  burnt  in  the  conftagratioa 
there. 

Lowes  objected,  that  it  had  not  been  proved,  that 
the  time  of  the  clearance  had  been  indorsed  on 
the  licence  as  required  by  the  order  in  council  y 
but 'on  its  being  sworkx  that  the  Custom-House 
would  not  permit  an  entry  without  an  indorsement 
on  the  licence,  (which  was  proved  to  have  been 
deposited  in  the  Custom-House)  of  the  time  of 
clearance. 

Lord  Ellenborough  held,  that  the  proper  in-  N 
dorsement  was  to  be  presumed. 

Verdict  for  the  plaintiC 

Barnwell  for  the  plaintiff. 

Lowes  for  the  defendant. 

[Attornies,  Blunt  Gf  Co.  and  Wiltshire  GfiCb.  J 

(a)  See  Shiffner  r.  Gordon  and.  Others,  11  Eart,  396.    Feist  v. 
Thompson,  1  Taunt.  ias.    Remington  v.  IngUs,  8  Eatt,  973. 
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1816. 
Same  day.  HUNTER  17.  WELSH. 

if  the  agent  to  ASSUMPSIT  for  not  accounting  for  goods  deli- 
whom  good*  vered  to  the  defendant,  to  be  sold  on  the  plain- 

signed  by  hiT"  **&'  account — also  for  goods  sold  and  delivered, 
principal  for  and  money  had  and.  received  to  the  plaintifife'  use. 
after  "^on.  ft  appeared  that  a  quantity  of  porter  had  been  con- 
abie  time  ha*    signed  to  the  defendant  for  sale. 

elapsed,  to  ac- 

it  is  to  be  pre-'  /.  Williams  for  the  defendant,  insisted,  that  the 
sumed  that  the  plaintiff  was  precluded  by  his  bill  of  particulars 
J^  **  from  recovering,  since  it  purported  to  be  for  goods 
And  in  such  sold  and  delivered  to  the  defendant,  and  not  for 
^cuUuL°  g00^  delivered  to  him,  and  for  which  he  had  re- 
stating the  de-  fused  to  account,  and  that  the  plaintiff  under  the 
for  the^oods  circumstances  could  not  recover  as  for  money  had 
(which  it  spe-  and  received,  no  proof  of  any  sale  by  the  defendant 
cifie*,)  and  for  having  been  given. 

money  had  and  °  ° 

received,  &c 

is  sufficient.         The  bill  of  particulars  was  in  this  form : 
G.  W.  to  Wilson  and  Hunter* 
■        Tierces  of  Porter,  &c.  £— •  —  — 

and  it  also  contained  items  for  money  had  and 
received,  &c. 

Lord  Eixenborough. —  It  is  not  necessary  to 
prove  that  the  defendant  actually  received  the 
money,  in  order  to  entitle  the  plaintiff  to  recover 
for  money  had  and  received  to  his  use,  for  if  after 
a  reasonable  time  has  elapsed,  the  defendant  does 

10  not 
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opt  account  to  the  plaintiff,  it  may  be  presumed      W9. 
that  he  has  received  money  for  the  goods,  or  the     homw 
p]aintiff  may  proceed  against  him  for  not  account-         v. 
ing.    The  bill  of  particulars  merely  states  the  com-     Ww*H# 
ponent  ingredients  of  the  debt,  and  is  I  think  ap- 
plicable to  any  of  the  counts  in  the  declaration. 

Verdict  for  the  plaintiff. 

Garrow  A.  G.  and  Pollock  for  the  plaintiff 

J.  Williams  for  the  defendant. 

[Attomiet,  Bryant  and Atkiiuotu\    . 


Gibbon  and  Others  v.  Featherstonhaugh.       Saturday, 

March  »a 

(COVENANT  to  pay  the  amount  of  all  bills  to  be  in  an  action 
drawn  by  the  defendant  on  the  plaintiffs,  and  ?n  ^J?"? 

.     ,  ,     V,  bythedefend- 

accepted  by  them.  ant,  to  ^y  ^ 

amount  of  all 

The  plaintiff,  produced  b^lls  of  exchange,  djawn  S^?c.by 
by  the  defendant  on  the  plaintiffs,  cepted  by  the 

plaintiff,  it  ia 
sufficient  for 

Richardson  for  toe  defendant,  insisted  that  it  the  ia?er  to 
TO*  necessary  ftr  the  plaintife  to  go  ferther,  and  gjf \£^hy 

prove  payment  of  SUCh  bills.  the  defendant, 

without  going 

But  IpQrd  Ei,ueNBOR£UGH  held  it  to  be  sufficient  ^ine^tf 
that  the  bills  were  drawn  by  the  defendant  uppa  the  •"*  bffl,# 

plaintiffs, 
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1816.      plaintifis,  and  had  come  out  of  the  hands  of  the 
Gibbon       kttGT. 

and  Othen  Verdict  for  the  plaintiffs. 

v. 

•TONHAucrf.      The  Attorney  General  and  Toddy  for  the  plain- 
tifis. 

Richardson  for  the  defendant. 

[Attornies,  7)rr*//and  Cbifcbatc.] 


-Mondtyi  DlCKSON  V.  LODGE. 

March  4* 

in  an  action  on  ASSUMPSIT  on  a  policy  of  insurance  on  a  cargo 
^oo^the^ffl  of  linen,  deals,  &c.  on  board  the  Cuba>  on  a 

of  lading  sign-   voyage  from  Gottenburgh  to  the  Havannah  in  1813. 

cd  by  the  cap-        J^>  ° 

dcnce*to  piw      The  plaintiff  had  admitted  that  he  had  effected 
the  plaintiff**    insurances  on  the  cargo,  to  the  amount  of  17,000£ 

interest  in  the 

An  allegation  In  order  to  sh6w  that  the  goods  insured  were 
^ineffeS'  ^PP^  on*  board  the  Cuba  on  the  plaintiff's  ac- 
cd  for  the     "  count,  the  bill  of  lading  was  tendered  in  evidence. 

plaintiffs  by 

b'Julsfiedb*        ^°r(*  Ellenborough  rejected  it  as  being  no- 
proof  that  it     thing  more  than  the  declaration  of  the  captain.  — * 

was  effected  by 

B.Cthere  being       The  plaintiff  then  proved,  that  some  deals  and 
in  fact  two      iinen  imd  been  put  on  board,  but  was  not  prepared 

firms  which  *  *     * 

have  two  members  in  common* 

to 
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to  shew  the  amount,  and  it  was  admitted  that  this       181& 
would  entitle  him  to  nominal  damages.  iSmm** 

The  plaintiff  having  closed  his  case : 

Garrow  A.  G.  for  the  defendant,  objected,  that 
it  had  not  been  proved  as  alleged,  both  in  the 
policy  and  in  the  declaration ;  that  the  poKcy  had 
been  effected  by  Gray,  Wilson,  and  Co.  as  the 
agents  of  the  plaintiff,  and  that  the  plaintiff  having 
now  closed  his  case,  was  precluded  from  going  into 
further  evidence ;  but  upon  its  appearing  that  the 
defendant  had  agreed  to  admit  the  subscription 
to  the  policy,  Lord  EUenborough  permitted  the 
plaintiff  to  go  into  further  evidence.  It  then  ap- 
peared that  directions  having  been  given  to  Gray, 
Wilson,  and  Co.  a  London  house,  to  effect  the 
policy,  it  had  been  effected  by  the  Liverpool  house 
of  Gray  and  Co.,  which  consisted  of  the  same  com- 
ponent members  with  the  London  house  omitting 
one. 

Lord  Ellekborouoh  held,  that  if  the  two  houses 
had  had  one  member  only  in  common,  the  policy 
would  have  been  properly  effected. 

Verdict  for  the  plaintiff. 

Scarlett  and  J.  Parke  for  the  plaintiff. 

The  Atterney-General  and  Richardson  for  the 
defendant 

[Atomic*  Jtkiruo*  and  Adling**.] 
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1816. 
Tuesday,  Ramsbotham  and  Others  v.  Cator. 

March  5. 

A  bin  delivered  ^HIS  was  an  action  of  assumpsit  by  the  indorsees 
by  the  defend-        against  the  indorser  of  seven  bilk  of  exchange. 

partners  for 

the  purpose  of  The  principal  question  arose  on  a  bill  for  750L 
e^^thT1"  which  had  been  delivered  by  the  defendant  to  J.  W. 
bankruptcy  of  Hervey  and  M.  B.  Hervey 9  who  were  in  partner* 
o^^af*1  ship  as  bankers,  in  order  to  get  it  discounted.  /. 
other  partner  W.  Hervey  and  M.  B.  Hervey  kept  an  account 
to  the  plain.     w^  ^  plaintiffs,  who  were  bankers  in  London, 

tiffs,  to  whom  r  *  * 

they  are  largely  and  on  the  23d  of  May  this  bill  was  delivered  to 
bta^f<*.  the  pbuntifls  by  J.  Wj  Hervey*  the  son  of  M.  B. 
whetto  the  Hervey,  and  was  carried  to  the  credit  of  Hervey 
plaintiffs  under  q^  Co.  At  this  period  the  plaintiffs  were  consi- 
■tances1  wTen-  derably  in  credence  to  Hervey  and  Co.  but  continued 
titled  to  re-  to  make  advances  on  their  account  up  to  the  34th 
of  June. 

J.  W.  Hervey  had  committed  an  act  of  bank- 
ruptcy on  the  17th  of  May,  on  which  a  separate 
commission  was  sued  out  against  him  in  the  same 
month.  M.  B.  Hervey  committed  an  act  of 
bankruptcy  oq  the  23d  of  June,  and  a  joint  commis-  • 
sion  was  sued  out  on  the  8th  of  July. 

For  the  defendant  it  was  contended,  that  inas- 
much as  the  bankruptcy  of  J.  W.  Hervey  took 
place  on  the  17th  of  May,  it  was  not  competent  to 
M.  B.  Hervey  to  transfer  the  bill  (which  had  been 

delivered 
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delivered  to  the  partners  on  a  specific  trust)  to  the  L    l*i9*__ . 
plaintiffs  on  the  43d  of  May.  Ramsbc* 

THAM 

For  the  plaintiffe  it  was  contended,  that  since  Md  0tte% 
the  bill  had  been  delivered  to  Hervey  and  Co.  upon  Cator* 
a  specific  trust,  neither  they  nor  their  assignees 
could  have  maintained  an  action  on  the  bill,  and 
therefore  that  since  no  claim  on  the  part  of  the  as- 
signees intervened  to  prevent  a  transfer  to  the 
plaintiffs,  an  indorsement  after  the  bankruptcy  of 
J.  W.  Hervey >  was  sufficient  to  transfer  the  inte- 
rest The  cases  of  Arden  v.  Watkins,  3  East,  317. 
aild  Willis  v.  Freeman,  12  East,  656.  were  cited  in 
illustration  of  the  principle  insisted  on,  viz.  that 
where  no  interest  in  the  instrument  passes  to  tfre 
assignees,  a  legal  interest  is  transferred  by  a  party 
who  indorses  it  after  bankruptcy.  The  case  of  Rams- 
bdthxttft  v.  Lowes  (a)  was  also  cited  to  shew  that  a  sol- 
vent party  was  competent  to  assigfl  property  after 
the  bankruptcy  of  other  parties. 

Lord  Ellenjborough. — So  far  I  agree  with  the 
counsel  for  the  plaintiff,  that  no  interest  could  pass 
to  the  assignees;  the  question  is,  whether  a  party, 
without  a  knowledge  of  the  trust*  has  acquired  in- 
terest beyond  that  of  the  trustee?  I N will  allow  the 
plaintiffs  to  recover,  reserving  a  liberty  to  the  de- 
fendant to  move  the  point.  (£) 

Verdict  for  the  plaintiffs,  subject  to  a  motion  as 
to  the  bill  for  750/. 

(a)  x  Camp.  979.  (J)  The  case  was  not  moved. 

The 
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> v ' 

Ramsbo- 

THAM 

and  Others 

v. 

Cato*. 
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The  Attorney-General,  Marry att,  and  Curwood 
for  the  plaintiffs. 

Topping  and  Richardson  for  the  defendant. 

[Attornies,  Walton  and  Willis  V  Co.] 


Mitchell  and  Another  v.  Glennie  and  Others. 


The  owner  of    A  SSUMPSIT  for  stores  and  necessaries  furnished 

a  ship  u  liable    -il 
for  stores  and 


for  the  defendants'  vessel. 


the  order ^f         ^n  January  1813,  the  defendants  dispatched  the 
tte^pweargo,  SanNicolai  on  a  voyage  to  Pensacola,  with  a  super- 
cargo on  board,  who  was  instructed  to  do  his  best 
for  the  safety  of  the  ship. 


after  the  de- 
tention and    ' 
liberation  of 
the  vessel  by  a 
foreign  power) 
although  the 
supplies  are 
afforded  after 
an  abandon- 
ment by  the 
owner  to  the 
underwriters* 


On  the  return  of  the  vessel  from  Pensacola  she 
was  captured  by  an  American  vessel,  and  carried 
into  St.  Mary's,  Georgia.  The  supercargo,  by  the 
advice  of  those  to  whom  the  defendants  had  referred 
him,  applied  to  the  plaintiffs  for  their  assistance  in 
^dalth^h  procuring  the  liberation  of  the  vessel. 

are  furnished 

for  the  purpose  of  enabling  the  vessel  to  prosecute  a  second  voyage,  in  the  prosecution  of 
which  she  is  seized  by  British  officers  and  confiscated)  yet  the  institution  of  proceedings 
in  the  Admiralty  Court  by  the  defendant  to  recover  possession  of  the  vessel,  amounts 
to  an  adoption  of  the  second  voyage,  and  renders  him  liable  for  the  amount. 

9  The 
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The  cargo  was  confiscated,  but  the  vessel  was  v    l*l& 
directed  to  be  released.    An  appeal  having  been    Mitchwx 
entered  against  the  release,  the  plaintifls  procured  and  Another 
the  ship  to  be  liberated  on  bail,  and  afterwards  fur-     gl^JNIJ| 
nished  her  with  all  necessaries,  and  also  procured   and  Others. 
a  valuable  freight.     She  afterwards  proceeded  to 
Bermudas,  where  she  was  seized  by  British  officers*       t 
and  condemned. 

Garr&w,  A.  G.  for  the  defendants,  contended, 
that  since  the  defendants,  after  notice  of  the  cap- 
ture had  abandoned  to  the  underwriters^  they  were 
not  liable  for  any  supplies  subsequent  to  the  aban- 
donment, and  that  the  sum  which  had  been  paid 
into  court  was  sufficient  to  cover  the  amount  of 
the  supplies  antecedent  to  the  abandonment. 

But  Lord  Ellenbouough  was  of  opinion,  that 
whatever  claim  might  be  made  by  the  defendants 
upon  the  insurers,  with  respect  to  the  plaintifls,  the 
defendants,  when  the  ship  was  liberated,  were  liable 
just  as  they  were  before  the  detention,  and  were 
therefore  bound  by  the  act  of  their  supercargo, 
who  had  authority  from  them  to  do  his  best  for  the 
ship. 

The  Attorney-General  then  contended,  that  at 
all  events  the  plaintifls  were  not  entitled  to  recover 
for  the  supplies  to  enable  the  ship  to  proceed  on  a 
second  voyage,  which,  from  the  subsequent  confis- 
cation, appeared  to  have  been  illegal 

Lord 
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rtl'fc  L6rd  Ellenborough. — That  certainly  rtay  be 
Mitchell  *  Material  dividing  point    The  authbrity  delegat- 
ed Another  ed  by  the  owners  only  extended  to  the  doing  of 
Gurtisifc  that  which  could  legally  be  done,  and  they  are  not 
tod  Others,  bound  by  the  illegal  a£(s  of  their  agents. 

It  afterwards  speared,  that  the  defendants  had 
instituted  proceedings  in  the  admiralty  court  to  re- 
cover possession  of  the  vessel. 

Lord  Ellenborough  held,  that  this  amounted 
to  an  adoption  of  the  second  voyage,  and  made  the 
defendants  liable  down  to  the  last  rtiomeht. 

Verdict  for  the  plaintiffi. 

Topping  and  Joy  for  the  plaintiffs. 

GwrtMbj  A.  G.  and  Marriott  for  the  defendants 

[Attorniet,  Ell'u  and  Drue*] 
See  Abbott,  part.  *.  c.3. 
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Campbell  and  Another,  Assignees  of  Mullett    t    181g* 
and  Others  v.  Hassel  and  Others.  T 

A  SSUMPSIT  for  tlie  price  of  a  quantity  of  skins  A  payment  by 
•     sold  by  the  bankrupts  to  the  defendants.  t^to^f 

broker  it  goody 

The  contract  had  been  made  by  Taylor  and  Co.  ^t^^x 
as  the  brokers  for  both  parties,  on  the  19th  of  Octo-  be  not  dis- 
ber  1813,  to  be  paid  for  by  bill  at  four  months,  Sough  Ihe 
two  and  a  half  discount  for  ready  money,  prompt  vendee  knows 
in  fourteen  days.  StES 

unknown  pria- 

It  appeared,  that  the  defendants  knew  that  the  dP**- 
skins  had  been  sold  by  Taylor  and  Co.  as  brokers,  no  difference  in 
for  the  vendors,  but  that  the  name  of  the  principals  wch  CMC» 
had  not  been  disclosed  to  them.  £e  brokeTacu 

under  a  del 

.   The  defence  was,  that  the  defendants  had  paid  mUsion.  ° 
Taylor  and  Co.  .But  *  p*y*tnt 

in  such  case 
would  not  be 

The  plaintiffs  contended,  that  such  a  payment  goodtifitva- 
could  not  avail  the  defendants,  since  they  knew  ^^e^ 
that  Taylor  and  Co*  acted  as  brokers  only.  of  the  contract. 

And  evidence 
of  a  custom 

Lord  Ellenborough. — There  was  no  disclosure  to  thlt  *F** 
of  any  absolute  proprietor;  in  the  late  case  of    And  the  ** 

terms  being  a 
bin  at  four  months,  two  and  a  half  discount  for  ready  money,  prompt  in  fourteen  days,  a 
payment  by  bill  at  two  months,  deducting  one  and  a  half  discount  is  no  payment  at 
against  the  principal  although  he  makes  no  demand  till  alter  the  expiration  of  the  time 
of  credit. 

vol.  i.  a  Morris 
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1816.       Morris  v.  Clescby  (a),  in  which  all  the  previous  au- 
Camfbbll  t^0^68  were  considered,  we  held,  that  till  the  prin- 
and  Another  cipal  appears  the  broker  is  to  be  regarded  as  the 
*■*£«•**  proprietor. 
Hassbl 

and  Others.       Gurney.  —  In  the  case  of  Morris  v.  Cleseby, 
the  broker  acted  under  a  del  credere  commission. 

Lord  Eulenborough. — We  held,  that  that  cir- 
cumstance made  no  difference  whatsoever. 

It  afterwards  appeared,  that  the  defendants  had 
paid  Taylor  and  Ca.  by  a  bill  at  two  months,  deducting 
one  and  a  half  discount;  this  had  been  received  by 
Taylor  and  Co.  without  any  authority  from  their  prin- 
cipals to  alter  the  terms  of  the  original  contract ;  but 
it  was  proposed  to  prove,  that  by  the  usage  of  the 
trade  a  bill  at  two  months,  with  a  deduction  of  one 
and  a  half  discount,  might  be  substituted  for  the 
original  terms  of  two  and  a  half  discount  for  ready 
money,  or  a  bill  at  four  months. 

But  Lord  Ellenborough  peremptorily  refused 
to  hear  any  evidence  to  this  effect,  observing,  that 
it  would  be  productive  of  intolerable  mischief  to 
permit  brokers  to  deviate  from  the  original  terms  of 
the  contracts. 

Scarlett,  for  the  defendants,  then  contended,  that 
since  the  principals,  who  did  not  receive  prompt 

(*)  HiL  1816. 

payment, 
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payment,  made  no  demand  of  a  bill  at  four  months  t    1816. 
at  the  expiration  of  the  prompt,  but  since,  on  the   Campbell 
contrary,  no  demand  had  been  made  upon  the  de-  tnd  Another 
fendante  till  the  3d  of  March  (when  the  time  of  A*"*^8** 
credit  expired),  they  must  be  taken  to  have  autho-      Ha&ul 
rised  the  broker  to  receive  payment.  Othen. 

Lord  Ellenborough. — They  omitted  to  do  what 
they  might  have  done ;  but  they  have  not  autho- 
rized the  broker  to  do  a  tertium  quid;  the  broker 
has  received  no  payment  under  the  terms  of  the 
contract,  but  ha6  received  a  substitute  without  au- 
thority j  and  it  appears  that  a  demand  was  made 
at  the  time  when  the  bill  would  have  become  due. 
The  payment  has  not  been  so  made  as  to  be  avail- 
able against  the  assignee?. 

Verdict  for  the  plaintiff 

Garrow,  A.  G.  Marryatt,  and  Gurney,  for  the 
plaintifls. 

Scarlett  for  the  defendants. 

[Attornies,  Swain  &f  G6.  and  Lamberts.] 

••  -  «...  .I  ,       up     .  ■  ii  ■  1      ■  1 - 

See  fymr  t.  Swwercroppt  1  Camp.  109. 180. 
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1816. 
v.      v        ; 

Wednesday, 
March  6. 

In  an  action 
against  the 
owner  of  a 
chartered  ves- 
sel for  negli- 
gence, in  con- 
sequence of 
which  the 
plaintiff*  goods 
were  lost,  the 
non-arrival  of 
the  vessel  at 
her  destined 
port,  is  not 
even  prima 
fade  evidence 
«f  negligence. 


Botson  v.  Wilson. 

A  CTION  against  the  charterer  of  a  vessel  on  a 
voyage  to  Senegal  and  Goree9  for  negligence, 
in  consequence  of  which  the  plaintiff's  goods  on 
board  the  chartered  vessel  were  lost. 

The  plaintiff,  in  proof  of  the  negligence,  first  re- 
lied upon  evidence  of  the  non-arrival  of  the  vessel 
at  her  destined  port. 

.  But  Lord  Ellenborough  was  of  opinion,  that 
this  was  not  sufficient  to  induce  a  presumption  of 
negligence,  it  rather  tended  to  prove  a  loss  by 
perils  of  the  seas. 

The  plaintiff  was  afterwards  nonsuited. 

The  Attorney-General  and  Richardson  for  the 
plaintiff. 

Topping  for  the  defendant. 


[Attornies,  Eeardon  &  Co,  and  Crawler  &  Co.} 
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Nelson  v.  Macintosh.  isre. 


£ASE  for  so  negligently  carrying  the  plaintiff's  The  captain  of 

box,  containing  doubloons,  dollars,  and  other  *  ^^T*0 
valuables*  that  the  box  and  its  coutents  were  lost  ;  goods  of  ano» 
the  declaration  also  contained  a  count  in  trover.      tbcr>  though 

not  forhnet 
is  bound  to 

The  plaintiff  came  on  board  the  Arundel,  of  J^^^J 
which  the  defendant  was  captain,  at  Trtnidadt  with  And  if  be  in- 
intent  to  work  his  passage  home,  but  being  casu-  J?™!** T5* 
ally  on  shore  at  the  time  when  the  convoy  made  teaman,  who 
signal  for  sailing,  was  left  behind.     The  plaintiff's  ^b,JV?" 
box  was  stowed  along  with  others  on  the  quarter-  hindfhe  it 
deck,  and  soon  after  the  departure  of  the  vessel  was  bound  to  re- 
opened  by  the  defendant,  upon  a  suggestion  that  it  fon^  ^^  ^ 
might  contain  contraband  goods.     The  box  was  «curity,  p*r- 
fastened  with  a  lock,  and  the  lid  was  also  nailed  ^^  be 
down;   as  soon  as  the  contents  had  been  ascer-  valuable, 
tained  the  lid  was  replaced  and  nailed  down  again' 
with  two  large  nails.     Towards  the  termination  of 
the  voyage,  the  captain  again  opened  the  trunk  in 
the  presence  of  several  passengers,  and  the  contents 
having  been  put  into  a  canvas  bag  were  deposited 
in  the  captain's  chest  in  the  cabin,  in  which  his  own 
valuables  were  usually  kept.     When  the  vessel  ar- 
rived at  Gravesend,  a  river  pilot  was  taken  on  board,  * 
and  the  captain  and  one  mate  left  the  vessel,  ano- 
ther mate  remaining  on  board;   an  excise  officer 
was  also  on  board,  and  two  young  men  belonging 

R  3  to 
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l816*  to  the  vessel  were  allowed  to  sleep  in  the  cabin* 

Nelson  ^n  *^e  next  morning  the  captain's  trunk  contain- 

v.  ing  the  valuables  was  missing,  and  was  not  after- 

Macintosh.  wards  discovered. 

The  defendant  adduced  evidence  tending  to 
shew,  that  the  property  had  been  stolen  by  persons 
unconnected  with  the  vessel. 

Lord  Eulenborough,  in  his  address  to  the  jury, 
said,  Every  person  who  delivers  goods  to  another  to 
be  carried  for  hire  has  a  right  to  the  utmost  care ; 
the  carrier  stands  in  the  situation  of  an  insurer,  and 
is  liable  for  all  losses  except  those  which  are  occa- 
sioned by  the  act  of  God  or  of  the  king's  enemies, 
and  where  a  person  does  not  carry  for  hire,  he  is 
bound  to  take  proper  and  prudent  care  of  that  which 
is  committed  to  him.     Such  would  have  been  the 
situation  of  the  parties  if  no  alteration  had  been: 
made  in  the  state  of  the  box,  but  when  the  captain, 
from  motives  of  prudence  opened  the  box,  he  was 
bound  to  intermeddle  so  as  to  replace  it  in  its  for- 
mer state  of  security,  and  to  restore  all  the  guards 
with  which  it  had  before  been  protected.     In  this 
case  the  defendant  by  his  conduct  exposed  the  pro- 
perty to  peril  and  risk,  and  the  value  of  the  property 
imposed  upon  him  an  enhanced  duty  of  vigilance, 
that  his  acts  might  not  operate  to  the  prejudice  of 
the  party.    When  he  had  ascertained  the  valuable 
nature  of  the  property  it  was  a  duty  imperative 
upon  him  to  restore  it  to  at  least  its  former  degree 
of  security.    Now  what  was  done  in  this  case  ?  as 
x i  they 
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they  approached  the  land,  the  property  was  taken       *316» 
out  of  the  boxand'put  into  a  canvas  bag.     When      iJ^son 
the  defendant  had  taken  it  wholly  out  of  the         v. 
box  he  was  bound  to  make  his  own  trunk  in  which  Ma€WT0IH* 
it  was  deposited  as  secure  as  possible,  it  was  no 
longer  the  box  of  a  seaman  working  his  passage 
home,  but  ascertained  to  be  an  article  of  great    . 
value  which  the  defendant  was  therefore  bound 
to  watch  with   great  care  and  diligence.     His 
Lordship,  after  further  commenting  on  the  cir- 
cumstances of  the  case,  left  it  to  the  jury  to  con- 
sider, 

hst.  Whether  the  captain  had  not,  under  the  cir- 
cumstances, by  the  intermeddling  and  removal,  im- 
posed on  himself  the  duty  of  carefully  guarding 
against  all  perils  to  which  the  property  was  exposed 
in  consequence  of  the  alteration. 

2dly.  Whether  he  had  in  fact  carefuljy  guarded 
the  property,  and  that  if  they  were  of  opinion  that 
the  conduct  of  the  defendant  had  imposed  upon 
him  the  duly  of  carefully  guarding  the  goods,  and 
that  he  had  been  guilty  of  negligence,  they  were  to 
find  for  the  plaintiff 

Verdict  for  the  plaintiff 

Topping  and  Ross  for  the  plaintiff 
The  Attorney-General  for  the  defendant 

[Attoroief,  Tempter  and  Rivingtwu] 


R  4 


2*6  CASES  AT  NISI  PRIUS, 


I  Si  6.      ITodd  and  Others,  Executors  of  Todd  v.  Hitchi** 

— N ' 


improper  treat-  ASSUMPSIT  on  a  policy  of  insurance }  in  one 
mentofthe  count  of  the  declaration,  the  loss  was  alleged 

Tesselbythe  t  _  _      _         *  _   _  ° 

captain  will      to  have  arisen  from  the  barratry  of  the  master. 

Hot  constitute 
barratry,  al- 
though it  tend       After  the  vessel  had  left  Quebec  with  her  home- 
to  the  destruc-  war(j  carg0  on  board,  she  sprung  a  leak,  and  the 

tionofthe  .       &    .  _      \      .      \       °,   .         '         _ 

vessel,  unless  captain  put  into  Gaspte,  in  the  gulph  of  St.  Law- 
k  be  shewn  rence,  and  before  any  survey  had  taken  place,  he 
against  his  broke  up  her  ceiling  and  end  bows  with  crow-bars, 
own  judgment,  in  consequence  of  which  the  ship  was  much  injured 
and  weakened,  this  it  was  suggested  was  done  in 
order  to  procure  the  condemnation  of  the  vesseL 

Lord  Ellenborough.  —  In  order  to  constitute 
barratry,  which  is  a  crime,  the  captain  must  be 
proved  to  have  acted  against  his  better  judgment; 
as  the  case  stands,  there  is  a  whole  ocean  between 
you  and  barratry. 

The  plaintiff  afterwards  elected  to  be  nonsuited. 

Garrow  A.  G.  and  Marryatt  for  the  plaintiffs. 

Topping  and  Campbell  for  the  defendant* 

£Attorniesr  Crovttdtr  t$  Co.  and  £vmnj.~\ 
See  Abbott*  part.    •  e.  4.  tec.  7.    Emer.  tom,L  p,  366* 
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Hogg  and  Others,  Assignees  of  Turner,  a  Bank-      is\6. 
rupt  v.  Mitchell.  ^ 


ASSUMPSIT  for  money  had  and  received.  A.  at  the  insti- 

gation  of  B« 
#     B  procures  ere* 

It  was  proposed  on  the  part  of  the  plaintiffs,  to  <m  for  goods 
ahew  that  Turner  the  bankrupt  had  before  his  ^^ewhich 
bankruptcy,  at  the  instigation  of  the  defendant,  heseiu'toB. 
induced  different  traders  to  give  him  credit,  by  *  ^  !nadc: 
purchasing  goods  to  a  small  ariiount  in  the  first  in-  fraud  of  his 
stance,  for  which  he  punctually  paid,  and  by  continu-  ^tors,  the 
ing  the  practice,  until  he  had  lulled  them  into  secu-  Stehb  bank. 
rity.    By  these  means  the  bankrupt  (it  was  stated)  roptcyt  *»»»* 
had  prevailed  on  many  tradesmen  to  supply  him  £ftraefrom 
with  goods  on  credit  to  a  large  amount,  which  the  B* 
defendant  had  afterwards  sold,  having  purchased 
them  from  Turner  at  prices  much  below  their  value. 

It  was  contended  on  the  part  of  the  plaintiffs, 
that  sinqp  the  defendant  had  suggested  this  frau- 
dulent course  of  proceeding  to  Turner y  he  was  re- 
sponsible to  the  assignees. 

Lord  Ellenborough.  —  I  am  very  clear  in  opi- 
nion, however  I  may  wish  that  such  practices 
should  be  visited  by  the  law,  that  if  a  party  sell 
goods  at  a  price  far  below  their  value,  he  cannot 
recover  the  difference,  and  that  his  assignees  can- 
not stand  in  a  better  situation. 

Plaintiff  nonsuited. 
Garrcto 
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1816. ,        Garraw  A.  G.  and  F.  Pollock  for  the  plaintiffl . 


' * 


Hogg 
and  Others        Topping  for  the  defendant 

Assignees  &c 

v.  [Attornies,  Qattj  £tf  Co.  and  Heard.] 

«  MlTCHBLL. 


YORK  SPRING  ASSIZES. 


Coram  Le  Blanc,  Justice. 

The  King  &.  Smith  and  Hoknage. 

The  exainia-  'THIS  was  an  indictment  for  sacrilege  alleged  tor 
son°er  before1"  ^ave  ^een  committed  in  Sheffield  church. 

the  magistrate 

prewu«jo  his  j^e  prosecutors  tendered  in  evidence  the  exa- 
purportsto  mination  of  Homage  before  the  magistrate  pre- 
kra^n^wlth*"  vious  to  his  commitment.  This  was  written  under 
Evidence  upon  the  following  words,  which  except  as  to  the  name 

t^o^forthC  were  Printed  "  r&ie  examination  of  —  Homage, 
felony  is  not  "  taken  on  oath  before  me,  &c."  and  was  under- 
admiss&k,jo    signed  by  the  magistrate. 

fact  the  ex- 

*^i^!tk>°  r*8  Upon  the  objection  being  taken,  the  examination 
was  rejected,  because  it  purported  to  have  been 
taken  on  oath,  and  Le  Blanc  J.  would  not  permit 
a  witness  to  be  examined  for  the  purpose  of  shew- 
ing that  no  oath  had  in  fact  been  administered  to 

the 


not  on  oath. 
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the  prisoner,  saying  that  he  could  not  allow  that      1816. 

which  had  been  sent  in  under  the  hand  of  a  ma-    The  King 

gistrate  to  be  disputed.  ». 

Smith  and 
Hornaqs. 
Maude  and  Hardy  for  the  crown. 

1 
Williams  for  the  prisoners. 


The  King  v.  Barnes. 


^HIS  was  an  indictment  against  the  prisoner,  a  Although  the 
bankrupt,  for  secreting  his  effects  under  the  p^^^l 

Statute  5  G.  2.  C.  30.  S.  1.  produced,  the 

will  itself  can- 
^^  not  be  read  in 

The  indictment  in  the  first  count  alleged  the  evidence  upon 
petitioning  creditors  debt  to  have  been  due  to  *)lcmerePro- 

.,  %_  _    _  .    .  duction  of  it 

J.  B.t  C  D.>  and  jE.  F.  surviving  executors  of  the  by  the  officer 
last  will  and  testament  of  G.  H.  who  was  the  <*  ** EcdCta 

Jr  A,  n  At  •  siastical  Court, 

grandfather  of  the  prisoner.  without  some 

indorsement 
_.,  .  1.11*  «       uP°n  lt  f<*  the 

In  the  last  count  it  was  laid  to  be  due  to  the  purpose  of  au- 
same  persons  generally.  thentfcation. 

r  °  J  In  an  indict- 

roent  against  a 
bankrupt,  the  petitioning  creditor's  debt  is  alleged  to  be  due  to  A*  B„  and  C,  surviving 
executors  of  the  last  will  and  testament  of  D.,  after  proof  that  A*  B.,  and  C.  were  the 
executors  and  were  directed  by  the  will  to  carry  on  the  business,  it  is  necessary  to  prove 
that  they  all  assented  to  act  in  -discharge  of  the  trust  —  And  a  general  ^"^wiftn  by  the 
prisoner  of  a  debt,  due  to  the  executors  of  D.  will  not  supply  the  defect. 

In 
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1816.  In  order  to  substantiate  these  allegations,  the 

TKcK  prosecutors  proved  that  the  petitioning  creditors 
v.  were  the  executors  of  G.  H.  a  ship-builder,  by 
Barnes,  the  production  of  the  probate,  and  in  order  to  shew 
that  the  testator  had  directed  that  his  business 
should  be  carried  on  by  the  executors,  for  the  be- 
nefit of  his  estate,  they  tendered  in  evidence  the 
will  itself,  produced  by  the  officer  of  the  eccle- 
siastical Court,  which,  without  further  authenti- 
cation, they  proposed  to  read. 

Le  Blanc  J.  —  The  only  ground  on  which  the 
probate  is  received  in  evidence  is,  that  it  is  authen- 
ticated by  the  seaj  of  the  Court;  but  here  you 
merely  produce  the  will  without  any  authentication 
upon  it.  I  think  it  is  not  evidence  without  some 
indorsement  upon  it,  for  the  purpose  of  authen- 
tication. 

The  prosecutors  afterwards  proved,  that  the 
business  had  been  carried  on  and  the  debt  con- 
tracted by  the  prisoner  subsequent  to  the  death  of 
the  testator,  and  they  also  proved  an  acknowledg- 
ment by  the  prisoner  that  he  was  indebted  in  a 
sum  exceeding  100/.  to  the  executors  of  his  grand- 
father, for  work  done  for  him,  but  there  was  no 
proof  that  E.  F.  the  third  executor  had  ever  acted 
in  the  management  of  the  business,  though  the 
two  others  had. 

For  the  prisoner,  it  was  objected,  that  it  was  in- 
cumbent on  the  prosecutors  to  shew  that  all  three 
S  petitioning 


Barnes. 
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petitioning  creditors  had  assented  to  the  carrying       *S16« 
on  the  business  under  the  directions  of  the  will,    The  Kino 
since  in  the  absence  of  evidence  to  that  effect,  it     _  v. 
was  not  to  be  presumed  that  they  would  incur  the  re- 
sponsibility attending  the  execution  of  such  a  trust* 

On  the  part  of  the  prosecution,  it  was  answered 
that  the  objection  had  at  all  events  been  removed  by 
the  prisoner's  admission  of  a  debt  due  from  him  to 
his  grandfather's  executors.  That  in  the  last  count 
of  the  indictment,  the  debt  was  alleged  to  be  due  to 
the  petitioning  creditors  generally,-and  since  it  had 
been  proved  that  they  were  the  executors  of  G.  H. 
the  admission  proved  the  debt  to  be  due  to  them. 

Le  Blanc  J.  was  of  opinion  that  it  was  not  to 
be  presumed  that  the  three  petitioning  creditors 
had  assented  to  carry  on  the  business  as  trustees 
under  the  will,  and  that  the  defect  in  evidence 
was  not  supplied  by  the  prisoner's  admission,  since 
by  that  he  might  mean  that  he  was  indebted  to 
two  of  them,  and  that  under  the  circumstances  it 
would  be  going  too  far  to  infer  that  he  meant  to 
include  all  three. 

The  jury  were  then  directed  to  acquit  the  pri- 
soner, which  they  did  accordingly. 

Hullock,  Littkdakt  and  Tindal  for  the  prose- 
cution. 

Sinclair,  Richardson,  Williams,  and  Starkie  for 
the  prisoner. 

[Attain*  tad  X«#m4  Attn*  &&.] 
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In  order  to 
bring  an  of- 
fender within 
the  clause  of 
/the  st.  43  G-5* 
c.  58.  ».  1.  for 
stabbing  with 
intent  to  resist 
a  lawful  ap- 
prehension by 
a  private  per- 
son, for  cutting 
,  a  third  person, 
it  is  essential 
that  the  person 
apprehending 
should  have 
been  present 
at  the  com- 
mission of 
the  offence, 
or  that 
he  should  be 
armed  with 
the  authority 
of  a  warrant. 


The  King  v.  Dyson. 

rJ^HIS  was  an  indictment  against  the  prisoner 
under  the  stat.  43  G.  8.  c.58.  s.  1.  for  stabbing 
another,  with  intent  to  resist  a  lawful  apprehen- 
sion. 

It  appeared  from  the  statement  of  Williams  for 
the  prosecution,  that  the  prisoner  having  previously 
cut  a  person  on  the  cheek,  several  others  who  were 
hot  present  when  the  transaction  took  place,  went 
to  his  house  to  apprehend  him,  without  any  war- 
rant, and  that  upon  their  attempting  to  take  him 
into  custody,  he  inflicted  the  wound  upon  which 
the  indictment  was  founded. 

Le  Blanc  J.  was  of  opinion  upon  this  statement, 
that  the  prosecution  could  not  be  sustained;  he 
said,  to  constitute  an  offence  within  this  branch  of 
the  statute,  there  must  be  a  resistance  to  a  person 
having  a  lawful  authority  to  apprehend  the  pri- 
soner, in  order  to  which,  the  party  must  either  be 
present  when  the  offence  is  committed,  or  he  must 
be  armed  with  a  warrant.  This  branch  of  the 
statute  was  intended  to  protect  officers  and  others 
armed  with  authority,  in  the  apprehension  of  per- 
sons guilty  of  robberies  or  other  felonies. 


The  prisoner  was  accordingly  acquitted* 
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Dicas  v.  Hides.  ^    lgl*    , 


*THIS  was  an  action  on  the  case  against  the  de-  A*i       _ 
fendant,  a  common  innkeeper,  for  refusing  to  oeSd  tokt 
supply  the  plaintiff  with  post-horses.  po*-hom%» 

aot  liable  to 

The  declaration  contained  two  counts;  in  the  Kfaingto 


first  it  was  alleged,  that  the  defendant  being  an  »pp»ythem 
inn-keeper  at  Hidton  Four  Lane-ends,  and  licensed  ***** 
to  let  post-horses,  having  received  the  plaintiff  into 
his  house  as  a  guest,  and  having  horses  and  a 
chaise  at  liberty,  refused  to  supply  the  plaintiff 
with  a  chaise  and  horses  to  enable  him  to  pursue 
his  journey,  although  a  reasonable  sum  had  been  ten- 
dered him,  &c.  The  second  count  alleged  that  the 
defendant  being  a  common  innkeeper,  and  licensed 
to  let  post-horses,  refused  to  supply  the  plaintiff. 
—  Plea,  the  General  Issue. 

The  plaintiff  having  given  evidence  which  sup- 
ported the  allegations  in  the  declaration; 

It  was  objected  on  behalf  of  the  defendant,  that 
the  action  was  not  maintainable;  the  common  law 
did  not  impose  on  innkeepers  such  an  obligation  as 
was  contended  for,  and  the  mere  circumstance  of 
taking  out  a  licence  to  let  post-horses,  could  not 
create  such  a  liability,  but  left  it  optional  with  the 
innkeeper,  either  to  let  his  horses  to  the  traveller, 
or  to  refuse  them. 

For 
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*816*  For  the  plaintiff,  it  was  contended,  that  the  de* 

Dicas  fendant,  by  having  taken  out  a  licence,  had  ren- 
v.  dered  himself  liable  to  fulfil  the  objects  of  the 
HlMfc  licence,  and  that  persons  in  the  situation  of  the 
defendant,  having  undertaken  (to  the  exclusion  of 
others)  to  supply  the  public  with  post-horses, 
ought  not  to  be  allowed  to  exercise  their  privilege 
in  a  partial  or  capricious  manner,  by  serving  one 
traveller,  and  rejecting  another.  They  had  un- 
dertaken a  public  duty,  and  public  convenience 
required  that  it  should  be  fairly  performed. 

Le  Blanc  J.  when  the  plaintiff  had  closed  his 
case,  inquired  whether  the  defendant's  liability 
was  alleged  in  the  declaration  to  be  founded  on 
any  general  custom  of  the  realm ;  and  having  been 
answered  in  the  negative,  expressed  himself  to  be 
*  decidedly  of  opinion,  that  the  action  was  not 
maintainable,  but  recommended  that  the  jury 
should  find  a  special  verdict  for  the  plaintiff,  with 
nominal  damages,  in  order  that  the  question  might 
be  more  fully  considered. 

But  the  defendant's  counsel  stating  that  they 
had  a  full  answer  to  the  evidence  adduced  by  the 
plaintiff;  proceeded  to  call  witnesses,  and  upon  the 
whole  of  the  case,  the  jury  found  a 

Verdict  for  the  defendant 

Scarlett  and  Cottingham  for  the  plaintiff. 
Raine  and  Cross  for  the  defendant. 

[Attonueif  Smith  and  PoulAet*] 
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Fabhworth  and  Another,  Assignees  of  Kirton,        181& 

a  Bankrupt,  v.  Packwood.  v       »     -' 

T'HIS  was  an  action  on  the  case  against  the  de-  if  a  g«e*  at 
fendant,  a  common  innkeeper,  for  negligence  S^^01*1 
in  consequence  of  which  the  goods  of  the  plaintiff  room  which  he 
whilst  he  was  a  guest  in  his  house  had  been  lost      h^^T 

which  he  hat 

The  declaration  also  contained  a  count  in  trover.  the  ***i**h* 
Plea,  the  General  Issue-  h^k^u** 

m*  liable  for 

In  the  early  part  of  January  1813,  Kirton  came  *•  kM» 
to  the  defendant's  house  in  Birmingham,  and  in  the 
course  of  three  or  four  days  afterwards  applied  to  the 
defendant  for  a  private  room  for  the  purpose  of  dt> 
pouting  goods  there,  and  exposing  them  for  sale  ; 
and  the  defendant  having  shewn  him  a  small  room, 
which  he  approved  of,  Kirton  the  next  day  took 
possession  of  it,  and  the  key  was  delivered  to  him, 
and  was  kept  by  him  exclusively  for  several  days ; 
but,  upon  the  defendant's  wife  requesting  to  place 
some  parcels  in  the  same  room,  JCirton  permitted 
her  to  use  the  key,  and  he  had  not  the  exclusive 
use  of  it,  and  other  parcels  were  deposited  in  the 
room.  Kirton  boarded  and  lodged  in  the  house 
for  almost  a  fortnight,  and  from  time  to  time  intro- 
duced his  customers  into  the  room.  A  short  time 
before  he  left  the  house  he  discovered  that  a  pack- 
age was  missing,  which  made  the  subject  of  the 
present  demand. 

vox-  it  s  The 


tso  cases  at  nisi  prigs, 

1816.  The  defendant's  counsel  admitted,  that  in  gene* 

Farnworth  ra*  an  *nnkeeper  was  answerable  for  the  safe  cus- 
and  Another  tody  of  the  goods  belonging  to  a  guest  in  his  house, 
Awigneee  &c.  ^ut  contended,  that  in  the  present  instance  the 
Packwood.  party  having  applied  for  the  use  of  the  room,  not 
as  a  guest,  but  in  order  to  exhibit  his  goods,  had 
discharged  the  defendant  from  his  common  law  re- 
sponsibility.   Witnesses  were  then  called  to  prove 
that  the  room  had  been,  during  the  whole  time, 
exclusively  in  Kir  ton's  possession. 

Le  Blanc,  J.— If  a  guest  take  upon  himself  the 
exclusive  charge  of  the  goods  which  he  brings  into 
the  house  of  an  innkeeper,  he  cannot  afterwards, 
charge  the  innkeeper  with  the  loss.  The  only 
question  in  this  case  is,  whether  Kirton  did  not 
take  upon  himself  the  exclusive  charge  of  his  goods 
to  the  exclusion  of  every  other  person  ?  A  land* 
lord  is  not  bound  to  furnish  a  shop  to  every  guest 
who  comes  into  his  house ;  and  if  a  guest  takes  ex- 
clusive possession  of  a  room  which  he  uses  as  a 
warehouse  or  shop,  he  discharges  the  landlord  from 
his  common  law  liability.  The  question,  therefore, 
for  your  consideration,  is,  whether,  when  the  goods 
were  lost,  they  were  exclusively  in  Kirton**  posses- 
sion? It  is  admitted,  that  during  part  of  the 
time  Kirton  kept  the  key,  if  afterwards  the  defend- 
ant took  the  key  from  him,  the  goods  then  ceased 
to  be  under  his  exclusive  controul,  and  the  defend- 
ant became  liable  for  their  safe  custody.  The  only 
question  is  whether,  at  the  time  of  the  loss,  the 
goods  were  in  the  exclusive  possession  of  Kirton? 

Verdict  for  the  defendant. 
Scarlett 
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Scarlett  and  Richardson  for  the  plaintiff, 

Raine  and  Littkdale  for  the  defendant* 

[Attonues,  Oaskeil  and  Chafer.] 
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FarnwortU 
and  Another 
Assignee*  Ac. 

v. 
Packwooo* 


The  question  of  the  liability  of 
as  inn-keeper  was  much  discussed 
in  the  Court  of  King's  Bench,  in 
Trinity  term  1815,  in  the  case  of 
Burgess  v.  Clements  which  had 
been  tried  before  Richards,  Baron, 
at  the  Oxford  Spring  asaiaes  18159 
the  facts  were  these ;  the  plaintiff 
had  been  in  the  habit  of  frequent- 
ing the  defendant's  house,  there 
was  a  common  traveller's  room; 
but  the  plaintiff  on  this  occasion 
wished  to  have  a  private  room  to 
exhibit  his  goods  and  for  the  pur- 
pose of  receiving  customers,  and 
asked  for  a  particular  room  up 
stairs.  The  landlady  shewed  him 
a  private  room  which  opened  into 
the  gateway,  'and  the  windows  of 
which  could  be  looked  into  from 
the  street,  she  gave  him  the  key  of 
the  room  to  lock  it  when  he  went 
out,  and  advised  him  to  bolt  the 
door.  The*  loss  happened  at  nijjht ; 
the  plaintiff  had  a  candle  in  his 
room,  but  the  curtains  of  the  win- 
dows were  down.  When  the  de- 
fendant's son  left  him,  he  was 
packing  up  his  goods,  he  had  been 
out  two  hours  before  the  loss  was 
discovered,  when  he  went  out  he 
was  not  sure  that  he  had  even  shut 
the  door  after  htm,  the  key  was 
found  in  it ;  the  defendant  went 
into  the  room  after  the  plaintiff 
went  out,  and  put  out  the  candle 
which  he  had  left  burning. 


The  learned  Judge  informed  the 
jury  that  the  inn-keeper  was  prima* 
fade  liable  for  the  goods  of  his 
guest,  but  that  the  guest  by  his  own 
conduct  might  discharge  him  from 
that  liability,  and  left  it  to  them  to 
say  whether  the  plaintiff  had  not 
by  his  careless  and  negligent  con- 
duct, after  he  had  obtained  posses* 
sion  of  the  room,  discharged  the 
defendant  from  his  common  law 
responsibility. 

The  jury  found  for  the  defend* 
ant* 

A  rule  nisi  having  been  granted 
for  a  new  trial,  Jervis  and  Manlef 
for  the  plaintiff  relied  on  Calj/* 
case,\8  Coke,  6$*  Moor,  78.  pi.  107. 
%%  Hen.  6.  ax.  b.  xx  Hen.  4.  45* 
a.  b.  4a  Ed,  3.  II.  a.  5  Mod  543. 
x  Roll.  Ab.  4.  xo  Hen.  7.  a& 
a-  Cro.  189.  Dyer,  158.  Spencer 
v.  Spencerf  ib.  a66.  Bennett  v. 
Mellon,  5T.R.  273.  Dauncej  and 
Taunton  for  the  defendant,  cited 
Calyc'%  case,  8  Co.  resolution,  4. 
The  East  India  Company  v.  Pul- 
ien9  %  Str.  690.  Com.  Dig.  action 
against  a  common  carrier,  C.  x» 
Cro.  Eliz.  185.   Salk.  x8. 

Lord  EiXBNBORouoir.  — I  can* 
not  see  any  thing  to  impeach  the 
propriety  of  this  verdict.  The 
question  here  is,  whether  the  jury 
in  the  exercise  of  their  province, 
have  rightly  exercised  that  pro- 
vince, An  inn-keeper  is  bound  to 
%  '    keep 
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1816.         keep  the  goods  of  lias  guest  who 
1  comes  for  the  purpose,  bojpitandif 


FARNWORTH  so  that  no  loss  eveniat  pro  defeetu 

and  Another  baspitatoru.     I  do  noil  mean  to 

Assignees  &c.  «ay  that  where  goods  are  stolen,  it 

v,         •  it  not  prima  facie  evidence  of  de- 

Packwood.  fcc*  °f  care  on  rne  P41*  °f  *°e  l*n<*- 
lord  i  but  under  circumstances  no 
doubt,  the  inn-keeper  may  be  ex- 
empt from  liability,  where  the  con- 
duct of  the  guest  is  not  only  con- 
curring with*  hut  inducing  to  the 
loss.  As  in  Calje**  case  if  he  him- 
self bring  a  person  with  him  to  the 
inn  who  steals  his  property,  the 
innkeeper  is  not  liable  ;  for  by  that 
means  he  himself  induces  the  theft. 
The  questions  in  this  case  therefore 
arey  ist,  does  thi»  man  come  to 
the  defendant's  inn  for  the  general 
purpose  ammo  bospitandi;  and 
adly,  whether  his  own  conduct  has 
not  conduced  to  the  loss*  It  is 
not  stated  that  he  wanted  a  room 
for  lodging ;  for,  according  to  the 
evidence,  he  comes  to  the  landlady 
and  asks  for  a  light  room  in  a  par- 
ticular situation  of  the  house  to 
shew  his  goods.  The  innkeeper  is 
hot  bound  to  famish  persons  with 
exhibit  rooms,  for  the  purpose  of 
displaying  and  exhibiting  their 
goods,  to  deal  with  them  as  a  shop. 
The  innkeeper  is  not  bound  to  find 
ihopi,  but  he  it  bound  only  to  find 
lodging  rooms,  and  lodging  con- 
veniences. I  agree  in  what  is 
stated  in  Cafye'$  case,  that  the 
mere  delivery  of  the  key  of  a  room 
will  not  dispense  with  the  care  and 
attention  due  from  the  landlord, 
and  that  he  cannot  exonerate  him- 
self by  merely  handing  a  key  over 
to  his  guest ;  but  if  the  guest  take 
the  key,  it  is  a  very  proper  question 
/or  the  jury,  whether  he  takes  it 
anhiqciutcdUndu  and  for  the  pur- 


pose of  exempting  the  landlord 
from  his  liability.  The  case  itself 
clearly  shews,  that  the  custody 
mu,st  be  his  own  custody,  so  as  to 
exempt  the  landlord  from  responsi- 
bility. He  does  not  want  a  lodging, 
but  a  shop  to  exhibit  his  goods, 
he  is  accordingly  funished  with 
such  a  room,  he  receives  the  key 
and  he  deposits  his  good*  there  as 
a  warehouse.  Lord  Coke  lays  it 
down  in  that  very  case,  that  if  the 
guest's  servant,  companion,  or  fol- 
lower, rob  him,  the  landlord  is  not 
liable ;  and  in  this  case  the  plaintiff 
called  strangers  together  for  the 
purpose  of  a  show,  and  invites  the 
admission  of  strangers  into  the 
room,  and  upon  whose  approach 
and  access  the  landlord  hat  no 
check.  This  is  clear  evidence  of 
an  user  of  the  inn  for  purposes 
quite  alUne  from  those  bospitandi; 
and  it  seems  hardly  to  come  within 
the  limits  of  that  liability  for  which 
the  innkeeper  is  responsible.  It 
would  be  hard  indeed,  to  make  the 
innkeeper  liable  for  property  in  a 
room  used  for  such  purposes.  It 
appears  in  evidence,  that  the  plain- 
tiff is  told  that  people  can  look  into 
his  room  and  see  what  is  going 
forward,  and  he  is  desired  to  bolt 
his  doors,  for  there  are  strangers 
about.  After  this  suspicion  had 
been  communicated  to  him  he  was 
bound  to  use  diligence  in  protecting 
his  own  property.  Under  the  cin* 
cumstances  of  this  case,  it  appears 
to  me  that  this  is  not  a  room  found 
htm  for  the  ordinary  purposes  of 
accommodation  in  an  inn,  and  for 
the  loss  of  property  for  wrack. 
the  landlord  is  liable.  The  plain- 
tiff hat  net  performed  hss  own. 
duty  in  taking  care  of  his  property, 
after  admonition  given  to  him  for 
that 
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that  purpose  by  the  defendant)  and 
k  appears  to  me  therefore,  that  this 
verdict  ought  to  stand.  • 

Lb  Blanc,  J. — I  agree  that 
there  is  no  ground  for  a  new 
trial.  There  is  no  doubt  that  the 
innkeeper  is  liable  for  goods  com- 
ing to  his  custody,  unless  there  is 
some  special  circumstance  to  take 
him  out  of  that  liability.  This 
case  differs  from  Cafye's  case,  for 
there  it  was  the  case  of  a  lodging 
room ;  and  the  party  shall  not  ex- 
empt himself  from  liability  in  such 
a  case,  even  though  he  gives  the 
traveller  a  key  to  lock  his  room. 
But  here  the  room  is  not  for  the 
purpose  of  sleeping,  but  for  a  pur- 
pose for  which  an  innkeeper  is  not 
bound  to  accommodate  his  cus- 
tomers, and  therefore  he  is  not 
liable  for  a  lots  out  of  that  room* 

Bailey,  J.  — I  also  agree  that 
the  verdict  is  right.  It  seems  to 
me  that  the  plaintiff's  accepting 
the  key  of  the  room,  superseded 
the  liability  of  the  landlord  to 
take  care  of  his  goods*  The 
plaintiff  applied  for  a  room,  not  as 
a  room  of  custody,  but  for  the  pur- 
pose of  exhibiting  his  goods  in  the 
character  of  a  dealer  in  jewelry  and 
articles  of  that  kind.  The  landlady 
might  refuse  such  a  room,  or  she 
might  prescribe  the  terms  upon 
which  she  would  let  htm  have  it ; 
and  he  accepted  the  room  upon 
the  terms.  She  says,. "  this  is  a 
M  particular  room,  there  is  the  key 
*  of  that  room}  you -must  lock 
«  tjut  room."  He  accepted  those 
terms,  and  therefore  he  relieved 


her  from  responsibility.     But  if  he         1816. 
had  said,  "  this  shall  not  discharge   V« 


"  your  liability,  look  you  still  to  Farn  worth 
"  that,"  the  defendant  would  have  and  Another 
replied,  u  then  you  shall  not  have  Assignees  &c. 
«  the  room."    The  defendant  had  v. 

a  right  to  refuse  the  room  for  the  Packwood. 
purpose  in  question,  or  to  concede 
it  upon  any  terms  she  chose.  I 
think  she  did  so  upon  the  terms  of 
the  plaintiff's  taking  the  custody 
of  his  goods  into  his  own  hands 
with  the  key  of  the  room;    and  N 

that  he  accepted  the  key  on  those 
terms.  I  holdt  under  such  circum- 
stances, that  the  owner  of  the  inn 
is  not  liable;  for  if  we  were  to 
hold  otherwise,  it  would  be  to  mak* 
the  innkeeper  liable  for  the  default 
of  the  plaintiff.  He  did  not  make 
a\  cfrifl^uMfiifariw  to  the  defendant 
when  he  left  the  room*  that  her 
responsibility  might  revive.  It 
appears  to  me,  therefore,  that  thia 
verdict  ought  not  to  be  disturbed. 

Dampier,  J.  —  Upon  the  facts 
and  the  law  that  have  been  dis- 
tinctly laid  down  •  to  the  jury» 
I  have  no  doubt  that  this  ver- 
dict is  right,  I  think  it  is  the  only 
proper  conclusion  the  jury  couM 
have  drawn,  the  only  doubt  with 
me  was,  whether  the  law  had  not 
been  left  to  the  jury,  and  not  die* 
tinctly  laid  down  by  the  learned 
Judge.  It  appears  now,  however, 
that  there  is  now  no  doubt  041011 
that  point*  To  grant  a  new  trial 
would  only  put  the  parties  to  use- 
less expence  for  the  verdict  would 
certainly  be  the  same. 

Rule  discharged. 


•  s 
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181*  Hbntt  v.  Staniforth.  (a) 

Vm     v        / 

A  voyage  from  TTHIS  was  an  action  on  a  policy  on  goods  in  a 
KgatoHuU     A  Swed^hfAA n  from  Big a  to  Hull 

is  commenced  *  ° 

before  a  licence 

lias  been  ob-  *£he  charter  party,  which  was  dated  the  28th  of 
is  necemy  to  August,  contained  a  stipulation  to  procure  a  licence 
legalize  the  for  the  voyage.  The  interest  was  averred  to  be  in 
K^S.  Messrs.  Bourmans  of  Riga.  On  the  3d  of  Sep- 
eoiubie  expect-  tember  the  order  was  sent  by  Bourman  8$  Co.  to  the 
lic^eto*  plaintiff,  their  agent  here,  to  effect  the  insurance, 
been  obtained  s  and  to  procure  a  licence  for  the  voyage.  The 
^^J"^  goods  were  put  on  board  on  the  20th  of  September, 
effected  here  and  the  ship  sailed  on  the  3d  of  October.  The 
£»*/  jXafter  ^etter  ty  which  the  plaintiff  was  requested  to  pnv 
a  licence  had  cure  a  licence  arrived  on  the  5th  of  October,  and 
dT'l^S^  ^e  ^cence  was  *n  ****  procured  on  the  7th.  The 
entitled  to  a  re-  policy  was  effected  on  the  20th  of  November* 

turn  o/  pre* 

WWU  It  was  objected  for  the  defendant,  that  the  plain- 

tiff could  not  recover  for  an  average  loss,  since  the 
voyage  (which  was  illegal  in  its  commencement), 
could  not  be  legalized  by  a  subsequent  licence, 
as  had  been  decided  in  the  case  of  Co wie  v.  Bar- 
ber, and  that  upon  the  same  authority  and  also 
that  of  Lubbock  v.  Potts,  7  East,  449.  the  plaintiff 
was  not  entitled  to  a  return  of  premium. 

1  ■  ■  9 

to  Thi«ca*cwai  tried  at  Gw/tfotf  at  tbe  tittup  ifter  Uicbotlnuu 
tomb  iix$. 

The 


V* 

Stanitorth 
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TheAttorney-General,  for  the  plaintiff,  contended,  isie. 
that  the  plaintiff  was  at  all  events  entitled  to  a  re*  h«hty 
►turn  of  premium,  and  he  distinguished  the  present 
case  from  those  cited,  on  the  ground  that  in  those 
an  illegal  voyage  was  contemplated,  but  that  in  the 
present  the  party  insured  intended  the  voyage  to  be 
legal,  since,  according  to  the  regular  course,  the 
letter  authorizing  the  insurance  and  directing  the 
application  for  a  licence  ought  to  have  arrived  a 
fortnight  earlier,  and  it  was  not  known  at  the  time 
when  the  insurance  was  effected  that  the  ship  had 
sailed  before  the  licence  had  been  obtained. 

*  Lord  Ellenborough,  after  declaring  his  opinion 
that  the  plaintiff  was  not  entitled  to  recover  for  the 
loss,  said,  with  respect  to  the  return  of  the  premium, 
since  the  insurance  was  effected  in  the  full  inten- 
tion of  effecting  a  legal  insurance,  in  respect  of 
a  voyage  which  the  party  believed  to  be  legal,  I 
am  of  opinion  that  he  is  entitled  to  recover  the  pre- 
mium- 
Verdict  for  the  plaintiff  accordingly. 

The  Attorney-General  and  Pollock  for  the  plaintiff 

Parte  and  Gaselee  for  the  defendant 


A  rule  Nisi  for  a  new  trial  was  granted  in  the* 
ensuing  term,  and  after  the  question  as  to  the  re* 
turn  of  premium  had  been  argued,  Lord  Ettenbo- 

a  4  rough 
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1816.       faugkva  the  Easter  Term  following  delivered  the 


HsHTY- 


judgment  of  the  court  to  the  following  effect : 


8tanwobth.  We  ^  tf  opiniOIlj  that  the  plaintiff  is  entitled  to 
recover  the  premium  on  the  authority  of  Owen  v. 
Bruce,  12  East,  235.  The  objection  is,  that  the 
plaintiff  is  a  parttceps  crimnis,  but  the  licence  had 
been  granted  before  the  policy  was  effected,  al- 
though not  before  the  ship  had  sailed.  No  risk 
was  sustained  by  the  underwriter,  and  therefore  if 
he  could  retain  the  premium  he  would  retain  it 
without  any  consideration.  It  was  always  intended 
that  a  licence  should  be  procured ;  the  letter  for 
that  purpose  was  sent  on  the  3d  of  September,  and 
it  was  probable  that  it  would  have  been  received 
before  the  3d  of  October,  on  which  day  the  ship 
sailed.  The  plaintiff  contemplated  a  legal  not  an 
illegal  voyage,  and  so  did  the  agent  in  England, 
and  the  illegality  depended  on  a  fact  which  took 
place  contrary  to  the  reasonable  expectation  of  the 
parties.  The  case  is  plainly  distinguishable  from 
that  of  Touhnin  v.  Anderson,  1  Taunt.  227.  there 
no  question  was  made  as  to  the  return  of  premium; 
and  in  all  the  other  cases  cited  in  argument  an  ille- 
gal voyage  was  contemplated,  but  here,  if  the  ex- 
pectations of  the  plaintiff  had  been  realized,  the 
voyage  would  have  been  legal;  we  think,  therefore, 
•  that  the  plaintiff  was  not  a  parttceps  criminis,  and 
that  the  rule  must  be  discharged. 

[ Attomict,  Weston  fcf  Co.  and  Trowtr  fcf  Co. j 
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Second  Sittings  in  Easter  Term,    . 

56  George  III. 

1816. 

Groning  and  Another  v.  Mendham.  (a)  May  15. 

A  SSUMPSIT  for  the  price  of  a  quantity  of  clover-  in  an  action 

seed  bought  by  the  plaintiffs,  merchants  at  ^cJ^e  rf 
Hamburgh,  by  the  order  of  defendant,  a  merchant  told  by  sample, 
in  London.  *•  ******** 

contends  that 
the  seed  deli- 

The  seeds  were  objected  to  by  defendant  as  of  vered  did  not 
an  inferior  quality — the  order  proved  was  for  seed  ^mn^- 
qf  the  finest  quality.     The  plaintiffs*  case  being  before  he  can 
closed,  Lord  Ellenborough  called  upon  the  defen-  SjJJ^f  * 
dant's  counsel  to  prove  that  he  had  offered  to  re-  must  prove 
turn  the  seed  upon  discovery,  of  its  inferiority,  be-  **! he  «?£ 
fore  he  would  receive  evidence  that  it  did  not  answer  objection  to 
the  order.  *•  pW** 

Gurney,  for  the  defendant,  stated,  that  such 
offer  had  been  made  to  one  of  the  plaintiffs,  resi- 
dent in  London,  who  requested  that  the  seed  might 
be  sold  by  the  defendant  without  prejudice, — that 
being  the  best  thing  to  be  done  at  all  events,  the 

(a)  I  am  indebted  to  a  friend  for  this  note. 

4  market 
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1816.  market  being  on  the  decline  and  the  season  far  ad* 

V  Gronino  vance(*»  but  ^at  M- 1^8  arrangement  was  agreed 

and  Another  upon  at  plaintiffs'  counting-house,  m  London*  he 

j-   v*  could  only  prove  it  by  a  clerk  of  plaintiffs* 

A  letter  from  one  of  the  plaintiffs  (firming)  was 
given  in  evidence,  dated  soon  after  the  arrival  of 
the  sped,N  in  which  he  says,  "  he  would  get  his  corn- 
"  factor  to  inspect  the  seed  and  confer  further  upon 
"  that  subject."  The  plaintiffs'  clerk  was  then  called, 
■  .*.  but  was  evidently  an  unwilling  witness;  all  that 
could  be  got  from  him  was,  that  he  had  heard  from 
Grorung  "  that  defendant  had  objected  to  the  quality 
"  qfthe  seed"  Another  clerk  of  the  plaintiffs,  on 
cross-examination,  admitted  the  same  fact. 

It  was  then  contended  for  the  defendant,  that  it 
ought  to  be  left  to  the  jury  to  infer  from  the  cir- 
cumstances of  the  case,  the  letter  of  Groning,  and 
the  evidence  of  the  clerk,  taking  his  situation  and 
manner  of  giving  his  testimony  into  view,  that  the 
defendant  had  rejected  the  seed. 

But  Lord  Ellenbokough  thought  the  evidence 
not  sufficient  to  go  to  the  jury,  and  directed  them 
that  there  was  no  proof  of  any  agreement  to  sell 
Without  prejudice.    Whereupon  they  found  a 

Verdict  for  plaintiffs* 

Garrow  A.  G.    Topping,   and  Richardson  for 

the  plaintiffs. 

Gurney,  Curwood,  and  Ross  for  the  defendant, 

[Atomic*  Kap  li  Frtsbford  and  Bkkt  &  Evans.\ 
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SITTINGS  AT  GUILDHALL. 


1816. 
S        v  ■       9 
COLLENRIDGE  V.  FaRQUHARSON.  Miy  ig. 

ASSUMPSIT  by  the  plaintiff,  as  the  indorsee,  a.  the  holder 
against  the  defendant,  as  the  indorser  of  a  bill  of  a  bilidepo- 

,.         u  sits  k  with  B. 

of  exchange.  as  a  collateral 

security*  for 

It  appeared,  upon  the  cross-examination  of  the  ^^^f 

plaintiff's  witnesses,  that  the  -defendant  haddepo-  tween  them  \ 

sited  the  bill  in  question  with  a  person  of  the  name  ^Jjj^^f 
of  Powell  (through  whose  indorsement  the  plaintiff  after  k  be- 

derived  his  title),  as  a  collateral  security  for  the  pay-  J0"**  du.c* 

ment  of  another  bill,  and  that  it  was  in  the  hands  by  c.  again* 

of  Powell  when  it  became  due.  A-»  *•'•  ■*■. 

comt  book  is 
not  evidence 

in  diminution  of  the  balance  between  A.  and  B.  —  Bat  sembk  a  contemporaneous 

entry  or  declaration  by  B.  would  be  admissible. 

And  (iemblt)  C.  is,  not  entitled  to  recover  from  A.  a  turn  exceeding  the  lowest  amount 

uf  the  balance,  subsequent  to  the  transfer  to  B. 

The 
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1816. 


COLLEN- 

R1DGE 

V. 

Farquhar- 

SON. 


The  plaintiff  having  proved  a  prima  fade  case, 
Marryatty  for  the  defendant,  proposed  to  give  in 
evidence  the  state  of  the  accounts  between  Far- 
quharson  and  Powell,  since  the  deposit  of  the  bill 
with  him  as  a  security,  contending  that  the  plaintiff 
was  not  entitled  to  recover  more  than  the  lowest 
sum  to  which  the  account  had  been  reduced  be- 
tween Powell  and  Farquharson,  at  any  time  subse- 
quent to  the  deposit.  For  this  purpose  he  called 
one  of  the  plaintiff's  witnesses,  who  had  on  his  ori- 
ginal examination  produced  P  owe  IPs  book  of  ac- 
counts (of  which  no  use  had  been  made),  and  re- 
quired him  to  state  from  the  book  what  was  the 
amount  of  the  balance  between  Powell  and  Far- 
quharson  when  it  was  the  lowest 


The  Attorney+General,  for  the  plaintiff,  objected 
to  this  evidence ;  it  would  be  converting  the  court 
into  a  court  of  equity  to  allow  such  accounts  to  be 
examined  into  for  the  purpose  of  discovering  some 
ground  of  defence;  besides  PowelTs  books  were 
the  mere  memoranda  of  a  third  person,  which  were 
not  binding  on  the  plaintiff,  and  he  ought  to  have 
been  called  and  examined  in  person  as  to  any  fact 
within  his  knowledge,  in  order  to  give  the  plaintiff 
the  benefit  of  cross-examination ;  at  all  events  he 
ought  to  have  been  served  with  a  subpoena  duces 
tecum,  to  produce  the  book,  since  without  one  the 
witness  was  not  bound  to  produce  it. 


Marry att,  on  the  other  hand,  contended,  that 
since  PoweUvras  the  holder  when  the  bill  became 

due, 
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due,  that  which  would  have  been  evidence  against  1816. 

him  would  be  evidence  against  any  one  who  claimed  Collkk- 

under  him;  if,  for  instance,  he  had  given  a  receipt  ridge 

for  the  amount,  that  would  have  been  evidence  F     *' 

against  the  plaintiff  to  shew  that  the  bill  had  been  sow. 
paid,  the  defendant  had  a  right  to  the  production 
of  every  document  actually  in  court 

Lord  Ellenborough  was  of  opinion,  that  any 
entry  by  PoweU  made  at  the  time  and  accompany- 
ing his  act  would  have  been  evidence  in  whatsoever 
book  it  had  been  made ;  but  that  an  entry  or  de- 
claration of  his  which  did  not  accompany  the  act 
was  not  admissible,  it  might  have  been  made  for  the 
very  purpose  of  being  used  in  evidence. 

The  evidence  was  accordingly  rejected. 

Verdict  for  the  plaintiff. 

Garrow,  A.  Gr.  and  Gurney  for  the  plaintiff. 

Marry att  for  the  defendant. 

[Attgrnie*  WM*  *  Co.  and  Oa*.] 
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SITTINGS  AT  WESTMINSTER. 


1816. 


May  *»•         Doe  on  the  demise  of  Pitcher  p.  Anderson  and 

Robinson. 

a  title  haying   J?  JECTMENT  to  recover  the  possession  of  two 


tinuet  in  pos- 
session from         jror  fa  lessor  of  the  plaintiff  it  was  proved  that 

and  fom  I4*  on  the  29th  of  June  1815,  the  interest  in  the 

whom  the  houses  had  been  assigned  to  Pitcher  by  the  sheriff 

plaintiff  fa  under  an  execution  against  Strube  who  claimed 

ejectment  de-  under  a  lease  from  Rogers  in  1809,  for  sixty-two 

tires  title  in  •roorfi 
i8i5,itisnot  yearS# 
tufficient  for 

the  defendant  ft  also  appeared  that  Strube  had  been  in  posses- 
po^sionby  sion  &om  1809  to  1814,  during  which  time  he  had 
himself  during  paid  rent  to  Halfbrd,  the  ground  landlord,  but  that 
A^Jit^'  during  the  year  1814,  and  up  to  the  time  of  the 
who  along  assignment  by  the  sheriff  Halfbrd  had  received 
nt^ectmea    the  rent  from  Anderson. 

party  to  *  deed 

wSm^on-       The  Attorney-General  for  the  defendant,  con- 
•ideration  of     tended,  that  upon  this  evidence  the  plaintiff  ought 

the  assign- 
ment of  certain  debts  doe  to  their  debtor  for  their  benefit  they  release  their  debts*  is  not 
precluded  from  suing  out  a  commission  of  bankrupt  against  the  debtor  on  its  being 
discovered  that  he  had  previous  to  the  execution  of  the  deed  committed  a  secret  act  of 
bankruptcy. 

to 
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to  be  nonsuited,  since  the  lessor  of  the  plaintiff  18 16. 

claimed  under  Strube  by  virtue  of  the  assignment  -y 

in  1815»  he  could  have  no  better  title  than  Strube  Demise  of 

had  at  the  time  of  the  assignment,  and  that  he  had  Pitcher 

then  no  title,  since  Anderson  had  been  in  posses-  Anderson 

sion  for  the  whole  of  the  year  1814,  which  amounted  «"1  Another, 
to  primd  facie  evidence  of  a  seisin  in  fee. 

Jervis  and  Peake  for  the  plaintiff:  possession  is 
merely  primd  facie  evidence  of  title  capable  of 
being  rebutted,  and  here,  the  presumption  which 
might  otherwise  result  from  Anderson's  possession 
is  rebutted  by  the  proof  given  of  the  antecedent 
title  proved  in  Strube,  and  it  lies  upon  the  lessor 
of  the  plaintiff  to  shew  that  his  interest  has  since 
determined. 

Lord  Ellenborough  was  of  opinion,  that  the 
defendants  ought  to  go  into  their  defence,  the  title 
had  been  proved  to  be  in  Strube  up  to  a  particular 
time,  and  Anderson's  subsequent  possession  was 
hot  inconsistent  with  Strube9  s  title. 

The  defendants  relied  in  the  first  instance  on  an 
assignment  of  the  houses  by  way  of  mortgage, 
executed  in  1813,  by  Strube,  to  a  person  of  the 
name  of  Millet,  but  it  turned  out  that  this  trans- 
action was  merely  colourable  and  fraudulent  They 
then  relied  on  an  assignment  to  Anderson  by  the 
assignees,  under*  commission  of  bankruptcy,  which 
had  been  issued  against  Strube,  bearing  date  /</- 
nuary  the  20th  1814,  on  the  petition  of  Burgess. 

10  They 
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V. 


1816.      They  then  proved  an  act  of  bankruptcy  to  have 
been  committed  in  October  1813,  and  in  order  to 


Demise  of    prove  the  petitioning  creditors9  debt,  gave  in  evi- 
Pitches     dence  two  promissory  notes,  dated  September  159 
Andkesok    1813,  made  by  Strube  in  favour  of  Byrgess,  the 
and  Another.  one  for  SOL,  and  the  other  for  100/.  both  payable 
six  months  after  date;  they  also  proved  admis- 
sions on  the  part  of  Strube  of  a  debt  to  Burgess  of 
112/.,  but  it  afterwards  turned  out  that  these  ad- 
missions had  been  made  after  the  commission  of 
the  act  of  bankruptcy  by  Strube. 

To  encounter  this  evidence  as  far  as  respected 
the  petitioning  creditors9  debt,  the  lessor  of  the 
plaintiff  gave  in  evidence,  a  deed  of  trust  executed 
by  Strube,  Burgess  and  several  of  Strube9 %  creditors, 
by  which  Strube  assigned  certain  property  for  the 
benefit  of  his  creditors,  and  containing  also  a  general 
release  on  the  part  of  Burgess  and  the  other  credi- 
tors. In  this  deed  the  sum  of  1  IS/.  15s.  was  stated  as 
the  debt  due  from  Strube  to  Burgess,  his  debt 
having  been  reduced  to  that  sum  by  a  payment  at 
that  time  of  2s.  6tf.  in  the  pound. 

Lord  Ellenborough.  — -  Since  this  deed  was 
executed  after  the  act  of  bankruptcy,  it  cannot 
operate  so  as  to  release  the  debt;  the  consideration 
for  the  release  entirely  fails.  The  release  was 
granted  on  condition  that  Strube  should  assign  to 
his  creditors  property  for  their  benefit,  which,  being 
then  a  bankrupt,  he  was  not  competent  to  do. 

Jervis 
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Jervis  and  Peake  then  contended,  that  since  18*6» 

Burgess  was  a  party  to  the  deed,  he  was  disqua-  j^B 
lifted  from  afterwards  suing  out  a  commission  of   Demiaeof 

bankruptcy  against  Strube,  and  that  being  a  party  Pwau» 

to  the  deed,  he  could  not  defeat  it,  before  some  Anderson 
third  party  had  intervened;  and  they  cited  the  case  ***  Another, 
of  TappendaU  and  Others  v.  Burgess,  4  East,  230. 

Lord  Ellenborough.  —  How  can  he  be  disqua- 
lified as  a  petitioning  creditor,  when  he  has  receiv- 
ed no  benefit  from  the  deed.  I  admit  the  law  as 
laid  down  in  Toppendoll  v.  Burgess,  and  if  the 
deed  had  been  relied  on  as  an  act  of  bankruptcy, 
I  should  have  said  that  Burgess  was  not  a  good 
petitioning  creditor,  but  they  do  not  rely  on  the 
deed  as  an  act  of  bankruptcy. 

Jervis  then  attempted  by  evidence  to  reduce  the 
debt  below  the  sum  of  1002.  but  failing  in  this,  the 
plaintiff  was 

Nonsuited. 

Jervis  and  Peake  for  the  plaintiff. 

The  Attorney-General,  Topping,  and  Gurney  for 
the  defendants. 

[Attorniesy  Pitcher  and  Jbgrrr.] 


In  the  ensuing  term,  Peake  moved  for  a  rule  to 

shew  cause  why  the  nonsuit  should  not  be  set  aside, 

on  the  ground  that  Burgess  (after  having  derived 

\     vol*  i.  t  advantage 
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1816.      advantage  from  the  deed  of  composition,)  could 
DoE       not,  before  any  other  creditor  had  interfered,  sue 
Demise  of    out  a  commission  against  Strube,  and  he  cited  the 
Pitcher     cageg  of  Bamford  Vm  Baron,  2  T.  R.  59*.  fi.  and 
Amdbbson    Tappendatt  v.  Burgess,  4  East,  280.  and  he  urged, 
and  Another.  that  ^^  signing  the  composition  deed,  it  was  frau- 
dulent in  Burgess  to  take  out  the  commission,  but 
he  allowed  (in  answer  to  a  question  put  by  Mr.  J. 
Bayley)  that  Burgess  at  the  time  when  the  deed 
was  executed,  did  not  know  that  Strube  had  com- 
mitted an  act  of  bankruptcy. 

Lord  Ellenborough.  —  Having  taken  a  bad 
security,  of  which  he  could  not  avail  himself  on  ac- 
count of  the  antecedent  act  of  bankruptcy,  why 
was  he  to  remain  content  with  his  bad  title,  when 
he  might  have  a  good  one,  and  receive  a  more  solid 
satisfaction  under  a  commission.  In  the  cases 
cited,  the  parties  had  concurred  in  the  deed  which 
they  could  not  afterwards  repudiate  or  treat  as  an 
act  of  bankruptcy. 

Bayley  J. —  The  fraud  was  on  the  part  of 
Strube,  who  executed  the  deed  after  an  act  of 
bankruptcy. 

Abbott  J.  —  Since  Burgess  was  ignorant  at  the 
time  the  deed  was  executed,  of  the  previous  act 
of  bankruptcy,  I  think  he  was  not  bound  after- 
wards to  rely  upon  it. 

Holroyd 
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Holroyd  J.  —  Strube  having  committed  a  pre-      I81& 
vious  act  of  bankruptcy,  the  consideration  failed,        j^ 

and  therefore  the  release  which  was  founded  upon  Demise  of 

that  consideration  also  failed.  Pitches 

Rule  refused.  Anperson 


and  Another. 


JEFFERY  t;.  WALTON.  Same  day. 

a  SSUMPSIT  for  not  taking  proper  care  of  a  At  the  time  of 
A  gelding,  let  by  the  plaintiff  to  the  defendant,  J^™  £" 
and  to  recover  twelve  guineas,  as  the  stipulated  agreement  is 
hire  of  the  gelding  for  twelve  weeks,  made,  stating 

00  the  time  and 

the  price,  the 

It  appeared  by  the  evidence  of  two  witnesses  pi^ntiffwnot 
called  by  the  plaintiff,  that  a  son  of  the  defendant  p^ng  by 
having  applied  to  the  plaintiff,  (who  was  a  dealer  parol  evidence 
in  horses,  and  also  let  horses  to  hire,)  for  the  loan  teirosof  agite- 
of  a  horse ;  the  latter  told  him  that  he  had  no  meat, 
horses  at  home,  except  such  as  were  for  sale,  but 
said  that  he  had  a  black  horse  who  shied,  and  that 
if  he  took  him  on  hire,  he  must  be  liable  for  all 
accidents. 

The  defendant's  son  engaged  him  on  these  terms 
at  the  rate  of  two  guineas  a  week,  for  six  weeks 
at  least.  It  also  appeared,  that  whilst  the  horse 
was  in  the  defendant's  possession,  in  consequence 
of  skying,  he  came  down  upon  the  road,  and  suf- 

t  2  fered 
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1816.       fered  a  material  injury,  in  having  a  fetlock  severely 

*  jet«ry  ' cut  by a  s1*88  botde# 

Walton.  Upon  the  cross-examination  of  the  plaintiff's 
witnesses,  it  appeared  that  after  the  agreement 
had  been  made,  some  memorandum  had  been  en- 
tered in  pencil  upon  a  card  which  the  plaintiff  had 
kept. 

Walton  for  the  defendant,  contended,  that  it  was 
incumbent  on  the  plaintiff  to  produce  this. 

Scarlett  for  the  plaintiff,  did  not  object  to  pro- 
duce it,  but  contended  that  it  was  to  be  considered 
as  part  of  the  defendant's  evidence. 

Lord  Ellenborough. — No,  it  is  part  of  your 
case  if  it  contains  a  memorandum  of  the  contract, 
the  only  question  is,  whether  it  contains  the  con- 
tract ;  if  that  had  clearly  appeared  in  evidence,  I 
should  have  shut  out  the  parol  evidence  long  ago. 

The  card  was  then  produced,  on  which  was 
written  the  following  memorandum: 

"  Six  weeks  at  two  guineas,  William  Walton, 
"  junior." 

Walton  for  the  defendant,  then  contended,  that 
this  was  to  be  considered  as  the  real  contract  be- 
tween the  parties,  having  been  made  according  to 
the  evidence,  immediately  upon  the  close  of  the 
agreement,  and  that  it  was  not  competent  to  the 

plaintiff 
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• 

plaintiff  to  engraft  upon  it  a  further  term  by  means  1816. 

of  parol  evidence.     And  consequently  that  this  j]^^ 

was  nothing  more  than  an  ordinary  case  of  hiring  «. 

in  which  accidents  of  this  nature  were  to  be  borne  WAiTON* 
by  the  person  who  let  the  horse. 

Lord  Ellenborough.  —  The  written  agreement 
merely  regulates  the  time  of  hiring  and  the  rate  of 
payment,  and  I  shall  not  allow  any  evidence  to  be 
given  by  the  plaintiff  in  contradiction  of  these 
terms,  but  I  am  of  opinion,  that  it  is  competent 
to  the  plaintiff  to  give  in  evidence  suppletory  mat- 
ter, as  part  of  the  agreement. 

Verdict  for  the  plaintiff,  damages  50/.  (a) 

Scarlett  and  Marry att  for  the  plaintiff. 

The  Attorney-General,  Walton,  and  Gumey  for 
the  defendant. 

[Attomics,  Vincent  and  Walton.] 
(a)  Twelve  guineas  hajl  been  paid  into  court  for  the  hire  of  the.  hone. 


t3 
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1816. 
v        v      ,  /  _  _ 

Same  fey.  BARBEB  t;.  FOX. 


A.  having  ASSUMPSIT  to  recover  the  amount'of  the  plain- 
certain  biLi-  ti^*8  bill,  for  business  done  by  him  as  lan  attor- 

oest  for  b.       ney  for  the  defendant 

which  he  has 
undertaken, 

refu«»  to  pro-  Two  actions  having  been  brought  against  Sa- 
promise  from*  rrmel  Fox  in  the  King's  Bench,  and  one  in  the 
c.  to  pay  the  Exchequer^  in  which  William  Bailey  Fox  (the  de- 
^c<m,  c "is  fehdant)  and  Thomas  Fox  were  bail  above ;  Samuel 
not  liable  on     Fox  was  desirous  of  being  surrendered  in  discharge 

whhouni*^  °^  kk  ^ailf  *n  0T&eT  t^at  he  might  take  the  benefit. 

in  writing.  of  an  insolvent  act ;  Cock  the  clerk  of  the  plaintiff 
transacted  the  business  of  the  render  of  Samuel, 
and  10£  had  been  paid  to  him  by  the  latter,  to- 
wards the  expences  of  such  render  ;  after  the 
render  in  the  Exchequer  a  habeas  corpus  was  issued* 
in  order  to  render  Samuel  Fox  in  the  King's  Bench; 
Cock  then  said  the  money  which  1  have  received 
is  almost  exhausted,  I  must  have  some  more  or  I 
cannot  go  on ;  the  defendant  then  said,  he  knew 
how  serious  the  business  was,  anckhat  if  Cock  would 
proceed,  he  would  pay  him  whatever  was  to  be 
paid. 

Under  these  circumstances,  it  was  contended 
(on  the  part  of  the  plaintiff,)  that  the  defendant  had 
made  himself  liable  for  the  subsequent  expences 
attending  the  completion  of  the  surrenders,  that 

4  business 
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business  having  been  done  at  his  request,  and       1816. 
upon  his  undertaking.  Barker 


j 


«. 


Lord  Ellenborough.  —  The  plaintiff  must  be  Fox# 
called,  the  business  was  doing  for  the  render  of 
another  person  from  whom  the  plaintiff  had  receiv- 
ed the  sum  of  10/.  and  the  very  bill  which  has 
been  delivered  is  made  out  as  for  the  business  of 
another,  namely,  Samuel  Fos,  in  the  surrendering 
of  whom  the  plaintiff  was  employed.  Therefore 
this  was  the  business  of  another  who  was  about  to 
take  the  benefit  of  an  insolvent  act;  then  the  con- 
versation takes  place,  in  which  the  defendant  un- 
dertakes to  pay  the  further  expences.  But  the 
statute  says  that  a  person  shall  not  be  bound  by  a 
promise  to  pay  the  debt  of  another  without  some 
note  in  writing.  This  was  the  inchoate  business 
and  debt  of  another,  and  if  the  defendant  had  pro* 
mised  in  writing,  he  would  have  made  himself 
liable;  without  a  promise  in  writing  he  is  not 
liable.  ^ 

The  Attorney-General  and  Puller  for  the  plain* 
tifc 

Comyn  for  the  defendant. 

[Attomkf,  Barber  and  Waif*.] 


T  4 
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COURT  OF  COMMON  PLEAS. 


SITTINGS  AT  GUILDHALL. 


1816. 


M^  10.  WALAND  V.  ELKINS. 

A.  and  B.  are  TPHIS  was  an  action  on  the  case  to  recover  da- 
id  k  the  pt£"  mages  for  the  breaking  of  the  plaintiff's  windows, 
fits  of  a  com-  jn  consequence  of  negligence  on  the  part  of  the  driv- 
wareonfbut  er  of  the  defendant's  waggon,  by  means  of  which  a 
by  a  private     cart  had  been  forced  against  the  plaintiff's  house. 

agreement  be- 
tween them- 
selves each  The  first  count  of  the  declaration  alleged,  that 

con^cA^  ***  ^e  defendant  was  in  possession  of  a  waggon  and 
and  manage-  divers,  viz.  eight  horses,  which  were  then  and 
ment  of  the      ^^q  under  the  guidance  and  direction  of  a  servant 

waggon,  with  .  ° 

his  own  driver  of  the  said  defendant,  &c. 

and  horses,  for 

toncwf  they       ^e  second  count  alleged,  that  the  defendant 

are  notwith-  being  in  possession  of  another  waggon  and  eight 

private^™*-  °^ler  horses,  allowed  the  same  to  be  conducted  by 

ment  jointly  a  person  incompetent  to  conduct  the  same. 

responsible  to 

third  persons  for  the  negligence  of  their  drivers  throughout  the  whole  distance* 

And  an  averment  that  the  negligence  was  occasioned  by  the  driver  of  A*  against 
whom  alone  the  action  u  brought,  is  supported  (in  such  case)  by  proof  that  the  driver 
was  actually  employed  by  B,  in  conducting  the  waggon,  for  his  own  stages. 

8  It 
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It  appeared  that  the  defendant  and  one  Dyson      1816. 
were  carriers  from  London  to  Gosport,  and  that  by    walahd 
an  arrangement  between  £hem  Dyson  horsed  the         v. 
waggon  from  London  to  Farnham,  and  the  defendant     EtWKS* 
then  conducted  it  fromFarnhamtoGosport,  and  that 
at  the  time  the  mischief  happened  the  waggon  was 
drawn  by  Dyson's  horses,  and  was  driven  by  a  ser- 
vant of  Dyson%  who  had  been  hired  by  and  received 
wages  from  Dyson,  and  with  whose  employment 
the  defendant  had  no  concern  whatsoever,  but  that 
the  waggon  itself  was  the  property  of  the  de- 
fendant. 

Best  Serjt.  for  the  defendant,  submitted,  that  un- 
der these  circumstances  the  plaintiff  could  not  re- 
cover ;  Dyson  horsed  the  waggon  for  the  stage,  in 
the  course  of  which  the  accident  happened,  and  * 
employed  the  waggoner,  over  whom  the  defendant 
had  no  controul ;  and  that  the  mere  circumstance 
of  his  being  the  owner  of  the  waggon  no  more  made 
him  responsible  than  a  person  would  be  if  he  lent 
a  chaise  to  another,  who,  in  using  it,  did  damage 
to  a  third  person. — But  that,  at  all  events,  the 
plaintiff  could  not  recover  under  a  declaration 
framed  like  the  one  in  question,  since,  in  the  first 
count,  he  had  alleged  that  the  waggon  was  driven 
by  a  servant  of  the  defendant's;  and  in  both  the 
first  and  second  counts  he  had  alleged,  that  the 
horses  were  the  property  of  the  defendant,  which 
had  been  contradicted  by  the  evidence. 

Gibbs, 
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1816.  Gibbs,  C.J. — I  am  of  opinion,  that  the  action 

Walakd  ma7  ^e  ma*ntained  upon  thig  principle :  the  wag- 
v.  gon  belongs  to  Elkins,  and  he  receives  the  profits 
Elciks.  derived  from  the  use  of  it j  on  what  terms  he  en- 
gages with  Dyson  we  do  not  know,  but  being  jointly 
entitled  with  Dyson,  and  since  it  is  no  objection 
that  Dyson  has  not  been  joined,  the  case  is  the 
same  as  if  Elkins  had  received  all  the  profits.  Then 
since  the  waggon  was  to  be  drawn  for  the  benefit 
of  Elkins,  the  servant  to  all  legal  purposes  was  the 
servant  of  Elkins,  although  for  inferior  purposes ; 
and  as  between  the  parties  he  may  be  considered 
as  the  servant  of  Dyson,  the  objection  however 
which  has  been  made  is  a  fair  one,  and  I  regret  that 
a  question  of  so  much  importance  has  arisen  in  so 
trifling  a  cause. 

Best  Serjt  referred  to  the  case  of  Barton  v.  Han- 
son, 2  Taunt  49.  in  which  it  had  been  held,  that 
for  corn  supplied  for  the  use  of  the  horses  of  a  stage- 
coach belonging  to  several  proprietors,  but  horsed 
severally  for  specific  stages,  that  proprietor  alone 
was  liable  who  supplied  the  horses  by  which  the 
corn  had  been  used. 

Gibbs,  C.  J. — I  recollect  the  case  very  well,  but 
the  decision  there  turned  upon  the  inferior  con- 
tract (if  I  may  so  term  it)  between  the  parties.  In 
that  case  there  was  a  particular  contract  between 
the  parties,  and  it  was  known  in  what  situation 
they  stood  with  respect  to  each  other.  Such  con- 
tracts 
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tracts  we  binding  upon  the  parties,  but  they  make      18*6* 
no  difference  in  their  relation  to  the  public.  WajLamd 

Verdict  for  the  plaintiff,  damages  9L  8*         *. 

Etxur* 

Pell  Serjt.  and  Espiruuse  for  the  plaintiff 
Best  Serjt.  for  the  defendant. 

[Attoraiet,  Retouo*  (if  Hint  and  Djme  &  So*.] 


Robson  v.  Godfrey  and  Another. 

flllS  was  an  action  to  recover  for  the  amount  of  Work  u  to  be 
repairs  done  to  a  vessel  of  which  the  defendants  ^"eacc£fng 

Were  the  Owners.  agreement 

between  the 
parties,  regu* 

The  plaintiffs  had  declared  upon  the  common  uting  the 
counts  for  work  and  labour  done,  and  materials  q^tity,  price, 
found.    It  appeared  in  evidence,  that  a  special  payment. 
agreement  had  been  entered  into  for  repairing  the  The  p*^*. 
vessel,  according  to  an  estimate  which  had  been  edfromdw" 
made,  according  to  which  the  plaintiff  was  to  be  original  con- 
paid  certain  sums  at  specified  periods,  viz.  100/.  at  ^gina^teim 
the  end  of  a  fortnight ;  the  like  sum  at  the  end  of  not  being  ap- 
four  weeks ;  the  like  sum  at  the  end  of  six  weeks  j  j^b^£  l£* 
and  the  remaining  sum  of  320/.  by  an  approved  bill  plaintiff  it  en- 
at  six  months,  with  interest    The  six  months  had  ti!,ed  to  "Z 

cover  9  on  tne 
common  count, 

forthe  latter,  although  the  time  for  completing  the  payment*  aider  the  original  agreement 

had  not  expired  when  the  action  was  commenced. 

not 
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1816.       not  then  expired.     After  the  repairs  had  been  pro* 

iJjJJj^a,      ceeded  in  to  a  considerable  extent  the  parties  de- 

v.         viated  from  the  original  plan,  and  the  repairs  had 

dAF*j£er  been  completed  in  a  manner  to  which  the  estimate 

'  already  made  did  not  apply. 

Best  Serjt.  for  the  plaintiff,  admitted  in  his  open- 
ing, that  he  could  not,  because  the  original  estimate 
had  been  departed  from  in  some  particulars,  there- 
fore contend  that  the  whole  contract  was  thrown 
open ;  but  he  contended  that  the  plaintiff  was  to 
recover  according  to  the  estimate  prices  as  far  as 
they  extended,  and  upon  a  quantum  meruit  as  to 
the  residue. 

Shepherd  Serjt.  and  Putter %  for  the  defendants, 
contended  that  the  plaintiff  ought  to  be  nonsuited 
for  not  having  declared  specially.  This,  they  urg- 
ed, was  necessary,  on  account  of  the  particular 
stipulations  as  to  the  time  and  mode  of  payment 
prescribed  by  the  special  agreement,  according  to 
which  the  time  of  credit  for  the  last  payment,  which 
was  to  be  by  bill  at  six  months,  had  not  even  then 
elapsed.  They  cited  the  case  of  Pepper  \.  Bur- 
land,  Peake's  N.  P.  C.  103.  there  the  estimate  with 
the  terms  had  been  reduced  into  writing,  but  the 
plaintiff  (additions  having  been  made  to  the  con- 
tract) declared  upon  the  general  counts,  and  Lord 
Kenyan  directed  him  to  be  nonsuited,  holding  that 
he  was  bound  to  declare  upon  the  special  contract 
as  far  as  it  went,  and  only  for  the  excess,  on  the 
general  count  j  and  also  the  case  of  Ellis  v.  Ham* 

kt> 
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let  3  Taunt.  59.  which  was  an  action  for  work       1816. 
done  to  some  houses,  there  the  contract  was  in      i^^ 
writing,  but  could  not  be  proved,  and  the  plaintiff         v. 
then  went  upon  the  general  counts,  but  Mansfield,  J^^^Km 
C.  J.  held,  that  he  could  not  recover  upon  them. 

Gibbs,  C.  J. — I  am  of  opinion,  that  there  is  no 
ground  for  nonsuiting  the  plaintiff.  I  have  always 
understood  the  rule  to  be,  that  you  may  recover 
for  work  executed,  as  for  work  and  labour  general- 
ly, if  the  terms  contained  in  the  written  agreement 
are  not  of  such  a  nature  as  to  preclude  a  recovery 
otherwise  than  on  the  contract  itself.  It  is  every 
day's  experience  that  a  party  may  recover  on  the 
general  counts  for  work  done  under  a  special  con- 
tract, but  this  case  does  not  range  itself  within  that 
class,  for  here  are  particular  terms  which  render 
it  impossible  to  recover  under  the  common  count. 
But  it  appears  in  this  case  that  additional  work  has 
been  done  under  a  subsequent  order,  and  it  is  not 
pretended  that  this  was  to  be  paid  for  according  to 
the  terms  of  the  original  agreement,  for  by  that 
particular  sums  were  to  be  paid  at  specified  periods, 
and  the  remainder  by  an  approved  bill  at  six 
months;  but  there  was  nothing  in  the  original 
agreement  togovern  the  newworkaccordingto  these 
stipulations,  on  the  contrary  the  parties  proceed 
upon  the  ground  that  the  terms  of  the  agreement 
were  not  applicable  to  the  new  work,  and  therefore 
the  time  of  payment  cannot  be,  applicable.  The 
plaintiff  therefore,  is  entitled  to  recover  on  the 
general  count  as  to  the  additional  work,  but  as  to 

so 
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131&      so  much  as  arises  out  of  the  special  contract,  I 
p^^^T""^  do  not  see  how  he  can  recover,  since,  according  to 
v.         that  contract,  payment  is  not  yet  due. 

GODFEET 

and  Another* 

Verdict  for  the  plaintiff,  subject  to  a  reference  as 
to  the  amount. 

Best  and  Vaughan  Seijts.  and  Curwood  for  the 
plaintiff. 

Shepherd  Serjt  and  Puller  for  the  defendants. 

[Attomies,  Ltdwich  and  Winter  &f  Son,"] 


Tarn,  Gent,  vl  Hets  and  Another. 

An  action  may  T^HIS  was  an  action  of  assumpsit  brought  to  re- 

£r2£*  cover  the  amount  of  a  solicitor's  bill  from  the 

against  an  as-    defendants,  who  were  the  assignees  under  a  commis- 
signeeforbusi-  gjon  0f  bankruptcy  against  one  Horrocks. 

ness  done  un-  r     J     ° 

der  a  commis- 
sion of  bank-        it  appeared  that  the  plaintiff  a  solicitor  in  Lon* 

the  km  iuTnot  ^onf  ha{*  been  originally  employed  to  sue  out  the 
been  taxed  by  commission,  and  that  the  defendants  upon  being 
dSS^1^  chosen  assignees,  and  finding  the  plaintiff  in  the 
der  the  tu  management  of  the  business,  had  continued  him  in 
it,  and  had  from  time  to  time  written  letters  to  him 
from  the  country,  pointing  out  the  particular  steps 


5  G.  a*  c.  30. 

which  they  wished  him  to  take. 


Best 
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Best  Sexjt.  for  the  defendants,  contended,  that      1816. 
inasmuch  as  they  found  the  plaintiff  engaged  in  the  1,      TG1V 
business  which  he  continued  to  manage  after  their         I. 
appointment,  they  had  not  made  themselves  liable      i1**73!™ 
in  their  private  capacity,  and  that  the  plaintiff  ought 
to  look  to  the  estate  itself  for  his  remuneration ; 
also,  that  the  bill  ought  to  have  been  taxed  by  a 
master  in  Chancery  pursuant  to  the  statute,  5  G.  2. 
c.  30.  s.  45. 

Vaughan  Serjt.  and  Starkie,  fqr  the  plaintiff,  re- 
ferred to  Lord  EUenborough's  construction  of  the 
statute  in  the  case  of  Finchett  v.  How  and  ano- 
ther^), where  a  similar  objection  had  been  made. 

Gibbs,  C.  J. — I  am  of  opinion,  that  the  defend- 
ants having  employed  the  plaintiff  when  they 
found  him  acting  in  the  business,  are  in  the  same 
situation  as  if  they  had  originally  retained  him. 
With  respect  to  the  provisions  of  the  statute,  I 
think  that  they  do  not  affect  the  right  of  an  attor- 
ney against  his  employers,  but  only  apply  to  the 
protection  of  the  estate. 

Verdict  for  the  plaintiff)  damages  54/.  (6) 

Vaughan 


(a)  %  Campb.  a  7  9.  to  become  in  assignee,  under  a 

(4)  Common  Pleas,  Trinity  term  commiskm  of  bankrupts,  (for  busi- 

18 1 6    Amwmitbv.Barford —  neas  done,  under  which  commit* 

Faugban  Serjt  moved  tha*  the  de-  sion  by  the  plaintiff  the  action  was 

fondant  might  be  discharged  00  brought,)  under  a   representation 

filing  common  bail. on  two  grounds,  that  it  would  not  subject  him  to" 

lit,  because  he  had  beta  induced  any  expence,  and  adly,  because  the 
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Vaughan  Seijt.  and  StarJde  far  the  plaintiffs. 

Best  Sent,  for  the  defendant. 
Heys 

and  Another.         ^Attonaa,  Ldgb,  Mjomom  tf  Hwrwum  and  Afihg  tf  PgnyQ 


action  had  been   commented  be-  such  a  taxation  waa 

fore  the  biO  had  been  taxed  by  a  previous  to  the  bringing  an  action 

master  in  chancery  as  required  by  against  an  assignee.     Hnndreda  of 

the  it.  5  G.  a.  c  30.  s.  45.,  but  as  such    actions  had  been  brought, 

to  this  point,  the  court  was  re-  and   the  objection    never    raised, 

ferred  to  the  above  decisions.  On  the  former  ground  a  role  mu 

The  Court  was  clearly  of  opt-  was  granted, 
nion  as  to  the  latter  ground,  that 
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IN  THE  KING'S  BENCH. 


SITTINGS  AT  WESTMINSTER. 

1816. 


< v 


Doe  on  the  Demise  of  Clark  v.  Trapaud.        Friday, 

May  31; 

'PHIS  was  an  action  of  ejectment  brought  to  re-  The  counter- 
cover  a  dwelling-house  and  some  land  situate  *■*  *.a  teMe» 

°  purporting  to 

at  Potters-bar.  hive  been  ex- 

ecuted by  a 

The  lessor  of  the  plaintiff  established  his  title  as  de-  E^J^i^ 
visee  in  fee  under  the  will  of  Mr.  Musgrave,  who  was  by  the  mort- 
mortgagee  in  fee  under  a  deed  executed  in  1776.     f£Sfa^ 

the  mortgagee 

On  the  part  of  the  defendant  it  was  proved,  that  °f  certain  pre- 
a  Mr.  Annesley  had  been  in  possession  of  the  pre-  bTreadb^- 
mises  under  a  lease  stated  to  have  been  granted  to  denceasagainst 
him  by  Mr.  Plaistow;  the  mortgagor,  for  the  term  ri^tkL^n- 
of  twenty-one  years,  but  determinable  (upon  notice)  dec  the  mort- 
at  the  end  of  seven  or  fourteen  years  j  it  was  also  Smee^denc? 
stated,  that  Mr.  Musgrave,  the  mortgagee,  had  of  the  execu- 
joined  in  this  lease,  and  after  proof  that  it  had  been  ^j  1^°"" 
lost,  and  that  the  names  of  the  attesting  witnesses  (which  has 
were  not  known,  it  was  proposed  to  prove  the  exe-  {JJ^JJJ^  b^# 
cution  of  a  counterpart  and  to  read  it  in  evidence.       But  proof 

that  the  ori- 
ginal lease  was  signed  by  the  mortgagee,  the  subscribing  witnesses  not  being  known,  would 
be  sufficient  to  warrant  the  reading  of  the  counter-part*  » 

VOL.  I.  u  But 


202 
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1816.  But  Lord  Ellenborough  held,  that  it  would  be 

DTOB  necessary  previously  to  give  some  evidence  of  the 
Demise  of  execution  of  the  deed  by  Musgrave,  since  the  exe- 
cution of  the  counterpart  by  Annesley  merely  proved 
that  he  supposed  that  an  original  had  been  exe- 
cuted ;  and  that  to  let  in  such  evidence  without 
further  proof  would  be  very  dangerous  to  a  mort- 
gagee whose  title  to  recover  might  be  cfcfeated  by 
instruments  executed  between  other  parties. 


Clark 

v. 

Trapaud. 


It  was  afterwards  proved,  that  the  lost  deed  had 
borne  the  signature  of  Musgrave,  and  upon  this  the 
defendant  was  proceeding  to  prove  the  execution 
of  the  counterpart  by  means  of  a  subscribing  wit- 
ness, but  that  witness  not  appearing,  the  plaintiff 
had  a  verdict. 

Scarlett  and  Owen  for  the  plaintiff. 

The  Attorney-General  and  Topping  for  the  de- 
fendant 


[Attorniet,  Burgeu  and  Pmlmer^ 
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Doe  on  the  Demise  of  Wahtney  v.  Grey.  181& 

< ^-^ 

TPHIS  was  an  action  of  ejectment,  and  the  prin-  Service  of  no- 

cipal  question  was,  whether  the  defendant  Grey  **!  °"  ** 
claimed  the  possession  under  Marlow,  from  whom  defendant's 
the  lessor  of  the  plaintiff  also  claimed  by  virtue  of  s,  V*?*?**  ar  Wi 
lease  for  two  hundred  years  from  Marlow  to  Ailing-  prJdu^ie^ 
ham,  which  had  been  assigned  by  AUingham  to  Bur-  y°  ^cveiJ" 
ley,  and  by  Burley  to  the  lessor  of  the  plaintiff  J^  b  btuffi. 
Marlow  being  a  party  to  the  two  assignments.         «**• 

In  order  to  warrant  the  admission  of  parol  evi- 
dence of  a  lease  from  Marlow  to  Grey,  the  lessor  of 
the  plaintiff  proved  the  service  of  a  notice  to  pro- 
duce the  lease  >  this,  it  appeared,  had  been  served 
late  the  evening  before,  upon  the  wife  of  the  attor- 
ney for  the  defendant  at  his  lodgings. 

Lord  Ellenborough  deeming  this  notice  to  be 
insufficient,  it  was  then  proved  on  behalf  of  the 
plaintiff  that  the  defendant's  attorney  had  that 
morning  in  the  hall  admitted  that  he  had  the  lease 
with  him. 

Scarlett,  for  the  defendant,  objected  to  the  re- 
ceiving parol  evidence  on  the  ground  of  this  ad- 
mission, and  cited  the  case  of  Exall  v.  Partridge, 
where  Mr.  Erskine  asked  the  witness,  whether  he 
had  not  the  lease  with  him  ?  the  witness  said,  that 

v  2  he 
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1816.  he  had  it  in  his  pocket,  but  Lord  Kenyan  told  him 

jj  that  he  need  not  produce  it,  and  that  it  was  incum- 

Demue  of  bent  on  the  other  party  to  give  notice  in  time  in 

Waatwit  onief  fc>  give  an  opportunity  of  producing  the  at* 

Guy.  testing  witness. 

Lord  Eixenborough  was  of  opinion,  that  the 
evidence  was  inadmissible,  the  defendant  not  having 
received  proper  notice. 

Hie  lessor  of  the  plaintiff  afterwards  proving  that 
Marfan  was  in  possession  at  the  time  of  the  assign- 
ment to  Anhigham,  the  plaintiff  had  a  verdict. 

The  Attorney-General  and  E.  Lowes  for  the 

plaintiff. 

Scarlett  for  the  defendant. 
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181& 
Judge  t>.  Cox.  JunVi. 


v v f 


"THIS  was  an  action  on  the  case  for  keeping  a  in  in  action 

dog,  which  the  defendant  (as  alleged  in  the  de-  ^°.egKg*?t,y 
claration)  knew  to  be  accustomed  to  bite  mankind,  proof  that  the* 
and  tfhich  had  severely  bitten  the  plaintifPs  leg.      *****^ }ad 

•on  to  bewar& 

It  appeared,  that  the  defendant,  Mrs.  Cox,  had  of  the  dog 
about  six  weeks  before  the  accident  happened,  ££m*k* 
taken  a  ready  furnished  house  at  Harrow,  and  found  evidence  to  go 
the  dog  upon  the  premises,  and  that  she  was  well  j?*^7' ?f 
aware  of  his  savage  disposition,  and  in  consequence  that  the  dog 
had  warned  one  of  the  witnesses  to  take  care  of  the  Wli ^cu*'. 
dog  lest  he  should  be  bitten.    The  dog  had  been  m^^ 
attached  to  a  tree  by  means  of  a  chain  and  staple,     £"• whe- 
but  having  by  a  sudden  exertion  broken  loose,  he  allegation  be 
inflicted  the  injury  on  account  of  which  the  action 
was  brought.     It  also  appeared,  that  subsequently 
to  this  period  the  dog  had  bitten  a  child,  but  there 
was  no  evidence  of  any  anterior  biting. 

The  Attorney-General  contended,  that  there  was 
no  evidence  from  which  the  jury  could  infer  a 
knowledge  on  the  part  of  the  defendant  that  the 
dog  had  been  accustomed  to  bite  mankind,  since 
there  was  no  evidence  that  it  had  previously  bitten 
any  human  being. 

Abbott,  J.  intimated,  that  had  it  not  been  for 
the  expression  proved  to  have  been  used  by  the 

u  3  defendant 
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1816.  defendant  in  warning  the  witness  to  beware  least 
Judo*  *^e  ^°B  should  bite  him,  he  should  have  directed  a 
v.  nonsuit.  His  Lordship  afterwards  said  to  the  jury— 
Cmu  In  order  to  warrant  a  verdict  for  the  plaintiff,  you 
must  be  satisfied  that  the  dog  had  before  the  time 
of  this  injury  bitten  some  human  being,  and  that 
the  defendant  knew  it.  It  is  not  necessary  now  to 
consider  whether  such  an  action  might  not  be  sus- 
tained on  a  declaration  charging  the  defendant  with 
negligently  keeping  a  dog  of  a  savage  and  ferocious 
disposition,  because  in  this  case  the  declaration  al- 
leges that  the  dog  was  accustomed  to  bite  mankind, 
and  that  the  defendant  knew  it.  If  you  are  satis- 
fied as  to  both  of  these  points,  your  verdict  ought 
to  be  for  the  plaintiff.  I  think  sufficient  caution 
has  not  been  used,  for  whenever  a  person  keeps  a 
savage  dog,  he  is  bound  so  to  secure  it  as  effectually 
to  prevent  its  doing  mischief.  After  his  Lordship 
had  commented  on  the  facts  of  the  case,  the  jury 
found  for  the  plaintiff.    Damages,  55L 

Scarlett  and  Adotykus  for  the  plaintiff. 

The  Attorney-General  iot  the  defendant. 

[Attaraies,  Johnson  and  Jfou.^ 
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1616 
Dixon  v.  Bell.  Wednesday, 

June  5. 

THIS  was  an  an  action  on  the  case  for  having  A  person  be- 
negligently  and  improperly  entrusted  a  loaded  foi*h«  entrusts 
gun  to  a  young  Mulatto  girl,  who  discharged  it  incautious"* 
against  the  son  and  servant  of  the  plaintiff,  and  «g«»  bound 
severely  wounded  him,  by  means  of  which  the  perfectly  k- 
plaintiff  had  been  deprived  df  the  services  of  his  noxious. 
son  and  servant,  and  had  been  put  to  great  expence  tionfc wound. 
in  medicines,  &c.  for  his  cure.  ing  the  plain- 

tifPs  son  per 
quodservitium 

It  appeared  that  both  the  plaintiff  and  defendant  ami/1^  <*e 
had  lodged  in  the  house  of  one  Lemon,  and  that  S^edto ^£ 
the  defendant  having  taken  other  lodgings,  had  ver  the  amount 
removed  all  his  property  thither,  except  a  fowling-  °  ^s  bai'a!- 
piece,  which  was  loaded  with  powder,  and  a  quan-  though  it  has 
tity  of  printing  types,  and  had  been  left  so  loaded  J  J^j£* 
in  the  drawing  room  which  he  had  occupied*  recover  Phy$i- 
After  his  removal,  the  defendant  sent  a  Mulatto  f^a,fee,^h 
girl,  his  servant,  about  twelve  years  of  age,  for  the  paid, 
gun, with  a  verbal.message  to  Mr.  Lemon  requesting 
him  previous  to  delivering  the  gun  to  the  girl  to  take 
out  the  priming.    Lemon  accordingly  examined  the 
]>an,  but  finding  that  it  contained  no  priming,  he 
delivered  it  to  the  girl,  telling  her  to  take  particular 
care  of  it    She  went  into  the  kitchen,  where  there 
was  a  child  of  Lemon's,  and  soon  afterwards  the 
plaintiff's  son,  a  boy  often  years  old,  returning  from 
school,  went  into  the  kitchen,  she  then  took  up  the 

u  4  gun 


Bxlu 
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i    1816*    ,  gun  and  presented  it  at  the  boy,  saying  that  she 
Duo*      would  shoot  him,  and  immediately  the  contents 
i«  •        were  discharged  *n  h*8  face ;  in  consequence  of 
which,  one  eye  was  lost,  several  teeth  struck  out, 
and  his  face  was  much  lacerated. 

The  Attorney-General  for  the  defendant,  con- 
tended, that  he  was  not  liable  for  the  damage 
which  had  been  done,  since  he  had  used  such 
precautions  as  he  supposed  would  have  been  suf- 
ficient to  prevent  any  injury. 

Lord  Ellenborough  informed  the  jury  that 
they  were  to  consider,  first,  whether  the  defendant 
had  been  guilty  of  negligence  in  entrusting  such 
an  instrument  to  such  an  agent.  With  respect  to 
the  instrument  it  was  in  the  first  instance  a  dan- 
gerous  one,  being  loaded  with  types,  and  the  ques- 
tion was,  whether  a  reasonable  and  prudential  pre- 
caution had  been  taken  to  render  it  innocent, 
before  it  had  been  entrusted  to  the  care  of  the 
Mulatto  servant.  The  defendant  had  said  that  he 
would  send  for  the  gun,  and  in  the  afternoon,  it 
appeared  that  he  had  sent  the  Mulatto  girl  for  it, 
with  amessage  to  Lemon,  requesting  him  to  take  out 
the  priming  before  he  delivered  it  to  the  servant. 
Lemon  accordingly  had  examined  thepan,  and  found 
that  the  priming  was  gone ;  this  circumstace,  how- 
ever did  not  render  the  instrument  a  harmless  one, 
some  priming  having  afterwards  probably  been 
shaken  from  the  barrel,  from  which  the  charge  had 
not  been  extracted,  into  the  pan.  Lemon  however, 
6  it 
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it  might  be  supposed,  had  exercised  his  judgment      1816. 
upon  the  subject,  since  he  permitted  the  girl  to  take      Dixok    ' 
it  into  the  kitchen  where  his  own  children  were.         v. 
If  the  jury  were  of  opinion  that  such  a  degree  of      Bell* 
reasonable  caution  was  not  used  as  to  render  the 
instrument  secure  in  any  hands,  they  were  then  to 
consider  whether  the  defendant  was  not  guilty  of 
negligence  in  trusting  it  to  a  servant  of  such  an 
age,  who  under  all  the  circumstances,  was  likely 
to  make  such  an  use  of  it  as  a  person  of  greater 
discretion  would  not  have  done.     If,  upon  the 
whole,  they  were  of  opinion,  that  the  instrument     , 
in  such  a  state  ought  not  to  have  been  trusted  to 
such  a  person,  the  plaintiff  would  be  entitled  to 
their  verdict. 

His  Lordship  in  advising  the  jury  as  to  the  mea- 
sure of  damages,  which  they  were  to  give,  in  case 
they  deemed  the  plaintiff  entitled  to  a  verdict,  in- 
formed them,  that  with  respect  to  two  items, 
which  it  had  appeared  in  evidence,  were  due  as 
fees  to  a  physician  and  surgeon,  who  had  attended 
the  plaintiff's  son,  (but  who  had  not  yet  been  paid,) 
that  as  to  the  surgeon's  bill,  they  were  to  consider 
the  amount  as  paid  by  the  plaintiff,  since  the  sur- 
geon could  compel  the  payment  of  it  as  a  legal 
debt,  but  that  the  physician's  fees  could  not  be 
taken  into  the  account,  since  they  had  not  been 
actually  paid,  and  he  could  not  enforce  the  pay- 
ment  by  action. 

Verdict  for  the  plaintiff,  damages  100/. 

Topping 
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1816.  Tipping  tod  Itdlt  tor  ttte  plaintiff 
Dixon 

v.  The  Attonuhf-General  for  the  defendant 


Bs*i. 


[Attornito,  Hartley  utd  G/Ygtfmu.] 


In  the  eftsuing  term,  the  Att&rney-Gchtrdl  rtioted 
fof  a  rule  to  shew  cause  why  the  verdict  shtiirld 
not  be  set  aside,  and  &  new  trial  had  on  the  ground 
that  the  dfcfend&nt  had  done  every  thing  that  ifi 
point  of  care  and  prudence  he  could  be  called 
upon  to  do,  and  that  as  he  had  put  the  gun  into 
such  a  situation  as  in  his  opinion  rendered  it  pet* 
fectly  safe,  he  had  not  been  guilty  of  such  cul- 
pable negligence  as  to  be  liable  in  an  action. 

Lord  ElLENBoaouoH.  —  It  wis  incumbent  On 
the  defendant  to  render  the  instrument  safe  and 
innoxious,  which  by  charging  he  had  rendered 
capable  of  mischief.  He  ofdefed  the  pritning  to 
be  taken  out,  but  that  ofdei*  did  not  go  so  faf  as 
it  should  have  done,  arid  Lemon  did  not  go  beyond 
the  order.  The  mischief  happened  for  waiit  of 
taking  effectual  care,  and  it  is  incumbent  upon  a 
party  who  loads  such  an  instrument  so  to  deal  with 
it,  as  effectually  to  prfevent  accidents. 

BaVlev  J.  —  He  ought  to  have  put  it  beyond 
the  reach  of  danger. 

Rule  refused. 
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1816. 
Hellier  and  Another  v .  Franklin.  I 

same  day. 

THIS  was  an  action  by  William  Hellier  and  A  bonded*. 
Richard  Hellier,  as  the  executors  of  Richard  *tionedfor 

the  payment 

Hellier,  who  was  the  executor  of  Tilly  Hellier,  of  a  specified 
against  the  defendant,  who  was  the  excutrix  of  ™m  *°  A-»    f 

a*      »  -n        it-  i_-    1.       j  after  the  death 

Abraham  Franklin,  upon  his  bono.  of  B.andc, 

and  the  sur- 

The  condition  of  the  bond,  recited  a  family  ^jTbear  in™* 
arrangement,  from  which  it  appeared,  that  Tilly  terest  after  the 
Hellier  and  Abraham  Franklin  had  married  two  f^c^ai- 
sisters,  the  daughters  of  —  Clayton,  who  intended  though  the  en- 
to  have  given  them  equal  fortunes,  and  that  the  Sbc^n?" 
sum  of  500/.  had  been  advanced  to  Franklin,  but  inmaiy.  And 
that  inasmuch  as  there  was  not  a  sufficient  fund  ^thoughrthe 

principal  was 

left  to  give  the  like  sum  as  a  portion  to  the  wife  of  payable  on  a 
Tilhf  Hellier,  the  condition  was,  that  if  Abraham  con^™£ 
Franklin  died  without  issue  begotten  on  the  body  of  \n  such  caw 
Lydia  QaytoUy  his  heirs,  executors,  and  administra-  h™"*  been 
tors,  should  and  would  after  the  deaths  of  Abraham  piea  of  pay- 
Franklin  *nd  Lydia  his  wife,  and  the  survivorof  them,  n****  accord- 
pay  to  the  said  Tilly  Hellier,  &c.  the  sum  of  500/.    JK?^ 

bond,  the  de- 

Pleas  :  1.  Non  est  factum  :  2.  Payment  accord-  SfiUJo?* 
ing  to  the  condition  of  the  bond.  verdict  on  that 

issue*  on  proof 
of  payment  of 

There  was  also  a  third  plea  in  the  nature  of  a  the  principal 
plea  of  solvit  post  diem.  ***"*  in* 

*  *  terest* 

Qu.  whether 
in  such  case  after  payment  of  the  principal,  an  action  can  be  maintained  for  the  interest  only. 

ixepli- 
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v    1816-  Replication  to  the  second  plea,  traversing  the 

Heluer  V8iymen^  according  to  the  condition  of  the  bond, 

and  Another  and  there  was  a  corresponding  replication  to  the 

"  Franklin,  third  plea. 

Abraham  Franklin  survived  his  wife,  and  died 
on  the  20th  of  January  1808,  having  married  a 
second  wife,  who  was  his  executrix,  and  the  pre- 
sent defendant.  On  the  25th  of  August  1810,  the 
defendant  paid  the  500/.  mentioned  in  the  bond 
to  one  Stevenson,  who  paid  it  over  to  the  plaintiffs. 

The  question  was,  whether  the  plaintiffs  were 
entitled  to  recover  interest  on  the  500/.  during  the 
interval  between  the  time  of  the  death  of  TiUy 
HeUier,  and  the  payment  of  the  principal. 

Bayley  for  the  defendant  contended,  in  the  first 
place,  that  since  the  engagement  was  voluntary  on 
the  part  of  Abraham  Franklin^  the  sum  would  not 
carry  interest  without  an  express  stipulation  to 
that  effect ;  and  in  general  that  interest  was  not 
payable  without  either  an  express  stipulation  ap- 
pearing on  the  face  of  the  instrument,  or  an  im- 
plied one,  arising  by  inference  of  law  from  a  legal 
debt 

Lord  Ellenborough.  —  Have  you  any  case 
where  it  has  been  held  that  a  voluntary  gift  will 
not  bear  interest  after  the  time  for  payment  has 
expired. 

Bayley 
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Bayley  admitted  that  he  had  not ;  but  attempted       1^16« 
to  distinguish  the  present  case  from  those  in  which     hmxubr 
the  principal  was  made  payable  on  request,  or  upon  and  Another 
a  day  certaii),  since  in  this  it  was  payable  not  only    ykamkvou 
not  on  a  day  certain,  but  on  a  contingency. 

Lord  Ellenborough  held,  that  since  the  sum 
was  made  payable  on  the  death  of  the  survivor, 
and  no  other  time  was  mentioned,  the  plaintiffs 
were  entitled  to  interest,  to  be  computed  from  that 
time. 

Bayley  then  contended,  that  as  issue  had  been 
joined  on  the  fact  of  payment,  and  since  it  ap- 
peared that  the  principal  had  been  paid,  that  issue 
must  be  found  for  the  defendant. 

Lord  Ellenborough.  —  The  issue  is  upon  pay- 
ment, according  to  the  condition  of  the  bond,  and 
the  payment  was  not  according  to  the  condition. 

Bayley  then  contended,  that  the  plaintiffs  could 
not,  after  receiving  the  principal,  maintain  an  ac- 
tion for  the  interest,  and  he  cited  the  case  of 
Dickson  v.  Parkes,  1  Esp.  110.  where  in  an  action 
upon  a  respondentia  bond,  to  which  there  was  a 
plea  of  solvit  post  diem,  and  it  appeared  that  the 
principal  had  been  paid,  Lord  Kenyan  held,  that 
the  action  could  not  be  maintained  for  the  interest 
on|y. 

Scarlett 
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1816.  Scarlett  for  the  plaintiffs  answered,  that  the  ques- 

Hellier     ^on  was>  Aether  the  defendant  had  paid  the 

and  Another   money  according  to  the  condition  of  the  bond,  and 

Franklin.   *at  *^e  Payment  °f  the  principal  without  interest, 

was  not  a  payment  according  to  the  condition  of 

the  bond. 

Lord  Ellenborough  allowed  the  plaintiff  to 
recover  giving  the  defendant  liberty  to  more  the 
point,  (a) 

Verdict  for  the  plaintiff,  damages  6*£  17$.  3d. 

Scarlett  and  Gaselee  for  the  plaintiff. 

Bayley  for  the  defendant. 

[Attornies,  Cardale  and  JfiryWoi.] 


(a)  The  point  was  not  moved. 


Thursday,  JAMES  GORDON  V.  HaRRT  GORDON. 

June  6. 

In  an  action  of  ^HIS  was  an  action  of  covenant 

covenant  it  is 

unteth^^iea  ^e  declaration  contained  covenants  on  the 
oinonest  part  of  the  defendant;  1.  That  if  the  plaintiff 
^oVed^ott.  ^ovld  ^e  living  at  the  end  of  five  years  from  the 
tains  material    date  of  the  deed,  the  defendant  would  pay  him  for 

qualifications 

of  the  covenants  set  out,  which  qualifications  are  not  noticed  in  the  declaration. 

a  the 
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the  remainder  of  his  life,  an  annuity  of  300/. ;       18ie- 
2dly.  That  at  the  end  of  ten  years,  the  defendant    J#  gorduh 
would  pay  to  the  plaintiff  the  sum  of  4,500/.  with  v. 

interest.  H.  Gordo*. 

Breaches  were  alleged  in  the  non-payment  of 
the  annuity  for  eight  years,  and  in  the  non-pay- 
ment of  the  sum  of  4,500A 

Fleas :  1.  Non  est  factum :  and  2d,  that  the  deed 
had  been  obtained  by  fraud  and  covin. 

Upon  reading  the  deed  in  evidence,  it  appeared 
thitt  it  contained  a  proviso  (not  noticed  in  the 
declaration)  that  if  Harry  Gordon  the  defendant 
should  be  eticted  from  certain  plantations  men- 
tjoned  in  the  deed,  either  by  the  crown  or  by  any 
person  claiming  by  grant  from  the  crown,  then 
the  annuity  and  sum  of  4,500/.  should  not  be  pay- 
able. 

Jones  for  the  defendant,  submitted  that  this  pro- 
viso so  qualified  the  covenant  declaration,  that  it 
ought  to  have  been  stated  upon  the  record. 

Lord  Ellenpoaough.  —  By  taking  proper  steps, 
the  proviso  might  have  been  introduced  upon  the 
recore},  and  the  defendant  might  have  demurred; 
but  no  advantage  can  be  taken  upon  the  plea  of 
If  on  est  factum 

Verdict  for  the  plaintiff.        t 

Marryatt 
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1816. 


J.Gordon 

v. 
H.  Gordon 


CASES  AT  NISI  PRIUS, 
Marryatt  for  the  plaintiff. 

D.  F.  Jones  for  the  defendant. 

[Attoroies,  Saxon  and  Emmet t. 2 


Pasmore  v.  Bouspield. 


Astompdt.—  HTHIS  was  an  action  of  assumpsit,  upon  an  attor- 

n^tbth!*te"  neys  ^  and  the  defendant  had  pleaded  in 

a.  and  B-  the  abatement,  that  several  persons  named  in  the  plea 
18?S"£**ofc'  being  the  assignees  of  Hunter,  a  bankrupt,  and 
ought  to  have  others  being  the  assignees  of  Eastburn  a  bankrupt, 
been  joined,  it  ought  to  have  been  joined  as  co-defendants. 

isnotsuffiqent        °  J 

for  the  defend-  ,    n 

ant  to  prove  Topping  for  the  defendant,  contended,  that  it 

thalf#*ndB*  wou^  ^e  sufficient  for  him  in  the  first  instance  to 

signees,he  prove  that  the  persons  named  in  the  plea  had 

mutt  prove  acted  as  the  assignees  of  the  bankrupts,  for  whom 

that  thev  w*re  • 

io  either  by  the  conjointly  with  the  defendant,  the  business  had 
production  of    been  done ; 

the  assignment 

tL  admirim  ^ut  Lord  Ellenborough  held,  that  less  than 
of  the  plaintiff  proof  of  the  assignment  itself  would  not  satisfy  the 

to  that  effect.     . 

A  bill  delivered  by  the  plaintiff  for  business  done  for  the  assured  (the  defendant  being 
one,)  but  in  which  he  debits  the  defendant  with  three-sevenths  only  of  the  whole  amount, 
is  primd  facie  evidence,  (the  defendant  having  pleaded  in  abatement)  that  the  action  was 
brought  to  recover  the  defendant's  particular  share  only. 

If  persons  separately  interested  in  aliquot  parts  of  a  ship  employ  a  joint  agent,  they  are 
fable  in  the  aggregate. 

aUe- 
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sillegation,  unless  indeed  the  fact  had  been  admitted       ].&16. 
by  the  parties,  and  that  since  the  question  was,     e^Jot* 
whether  all  the  parties  had  been  disclosed  whom         v. 
the  plaintiff  was  bound  to  sue,  if  it  appeared  on   *°vuau* 
the  face  of  the  assignments  that  there  were  other 
assignees  who  had  not  been  named  in  the  pleas  it 
would  falsify  the  plea. 

It  appeared  that  Bousfield  the  defendant  had 
been  jointly  interested  with  the  bankrupts  in  the 
ship  James,  which  interest  had  been  insured,  and 
that  the  business  had  been  done  by  the  plaintiff 
on  behalf  of  the  assured.  An  account  was  given 
in  evidence,  which  had  been  delivered  by  the 
plaintiff  in  which  not  Bouqfield  alone,  but  the 
assured  were  made  his  debtors,  and  in  which  he 
charged  Bousfield  separately*  with  three-sevenths 
of  the  whole  charge,  which  amounted  to  1010&  2s. 
It  also  appeared  that  Robinson  and  another,  who 
were  not  named  in  the  plea,  had  been  appointed 
assignees. 

»       * 

Lord  Ellenborough. — The  issue  is  upon  the 
plea,  that  these  are  the  parties  whom  he  must 
sue  who  are  named  in  the  plea.  Now  in  the  ac- 
count, the  assured  are  made  the  debtors,  but  it 
appears  that  Robinson  and  another  person  who  are 
assignees,  have  not  been  named  in  the  plea,  which 
is  therefore  falsified. 

It  was  then  contended,  that  the  account  at  all 

events,  would  operate  in  reduction  of  damage*, 

vol.  1.  x  since 
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isio.      since  the  plaintiff  had  debited  the  defendant  with 
Pasmobs  '  three-sevenths  only  of  the  whole  amount. 

BouOTIBLDb  On  the  other  side  it  was  contended,  that  the 
only  question  in  issue  was,  whether  those  named 
in  the  plea  were  jointly  liable,  and  that  such  plea 
being  found  against  die  defendant,  he  would  be 
liable  to  the  whole  of  the  joint  accounts 

Lord  Ellenborough.  —  I  consider  the  case  just 
the  same  as  if  the  plea  were  not  upon  the  record, 
and  as .  if  this  was  an  inquiry  as  to  the  quantum 
of  damages  before  a  sheriff ;  then  the  account  shews 
that  the  assured  were  considered  by  the  plaintiff 
as  separately  liable,  and  is  evidence  to  shew  that 
the  action  was  brought  to  recover  the  particular 
share  with  which  the  defendant  was  charged.  This 
evidence  would  come  to  nothing  if  it  could  be 
shewn  that  the  plaintiff  had  been  jointly  retained 
by  the  assured. 

It  appeared  afterwards,  that  the  account  had 
been  accompanied  by  a  conditional  offer  on  the 
part  of  the  plaintiff,  that  if  the  defendant  would 
pay  three-sevenths  of  the  amount  of  the  bill  (which 
was  his  share,  estimated  in  proportion  to  his  in- 
terest,) he,  the  plaintiff,  would  endeavour  to  pro- 
cure payment  from  the  rest ;  but  that  the  business 
had  been  done  on  the  joint  account  of  the  assured. 

Topping  contended,  that  the  defendant  was  not 
liable  for  more  than  his  proportional  share,  accord- 
ing 
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iag  to  his  interest  in  the  vessel,  which  from  the       *816. 
account  appeared  to  be  three-sevenths.  Pasmojw 


Lord  Ellenborough.  —  If  persons  separately 
interested  in  aliquot  parts,  employ  a  joint  agent, 
they  are  liable  in  the  aggregate,  for  they  are  trusted 
as  partners ;  if.  the  plaintiffs  had  said,  I  iopk  to  him 
for  three-sevenths  only,  as  what  is  separately  due 
from  him,  the  case  would  have  been  different 

Verdict  for  the  plaintiff  for  the  whole  amount 

Scarlett  and  Nolan  for  the  plaintiff 

Topping  for  the  defendant 

[Attonries,  Pasmore  and  Tmdbuoiu  tSf  Cfc] 


BoumsLp. 


Obonino  and  Others  v.  Mendham. 


ASSUMPSIT  for  goods  sold  and  delivered. 


The  defendant  had  purchased  of  the  plaintifft, 
who  were  foreign  merchants,  a  quantity  of  smalts, 


The  vendee  of 
goods  recovers 
their  value  in 
an  action  of 
trover  again* 
the  captain  of 

the  vessel*  to  whom  they  have  been  delivered  on  the  vendee's  account,  he  cannot  after* 
wards  in  an  action  brought  by  the  vendor  for  the  amount,  contend  that  there  has  been  no 
delivery  to  him.  — 'Although  the  captain  refused  to  deliver  the  goods  at  the  instance 
of  At  vendor,  and  ahhough  the  vendee  has  not  had  judgment  in  the  action  of  trover. 

x  2  which 
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%  1816.      which  were  to  be  paid  for  by  a  Mil  of  exchange 
*  Grokino  '  uPon  delivery.    The  smalts  were  accordingly  ship- 
and  Others    ped  on  board  the  Euphrates  to  the  order  of  the  de- 
%.    v'        fendant,  and  the  bill  of  lading  was  indorsed  to  and 
delivered  to  the  defendant,  but  he  not  having  ac- 
cepted the  bill  (as  stipulated)  in  payment,  San- 
f&rd,  the  captain  of  the  Euphrates,  refused  at  the 
instance  of  the  plaintiffs  to  deliver  the  goods.    The 
defendant  then  brought  an  action  against  the  cap- 
tain  for  the  value  of  the  goods,  and  had  obtained  a 
verdict,  but  the  ameunt  had  been  left  for  subse- 
quent ascertainment,  and  it  had  been  agreed  that 
if  the  present  plaintiffs  should  recover,  the  damages 
in  the  two  actions  should  be  set  off  against  each 
other. 

Topping*  for  the  defendant,  contended,  that  un- 
der these  circumstances  the  plaintiffs  were  not  en- 
titled to  recover  for  goods  sold  and  delivered,  since 
it  appeared  that  they  had  by  their  own  act  pre- 
vented the  delivery. 

Lord  Ellenborough. — And  therefore  they  were 
liable  in  tort,  and  damages  have  actually  been  re- 
covered ;  this  assumes  a  right  of  property  in  the 
defendant,  and  therefore  a  delivery  which  was  ne- 
cessary to  vest  the  property  in  him..  If  I  deliver 
goods  for  another,  and  afterwards  stop  them  before 
he  actually  receives  them,  I  may  maintain  assump- 
sit for  them,  though  I  should  be  liable  to  an  ac- 
tion of  trespass  for  having  stopt  them.  Here  there 
was  a  delivery  antecedent  to  the  stoppage,  and  with- 
out 
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out  such  a  delivery  the  defendant  would  not  have  ^   181& 
been  able  to  recover.    If  the  plaintiffs  could  not    Orohiiw 
maintain  the  present  action  the  consequence  would   aad  Others 
be^  that  the  defendant  would  have  received  the   Mbnmiam. 
value  of  the  goods,  and  yet  not  be  liable  to  pay  for 
them. 

Topping  and  Curwood  then  contended,  that  inas- 
much as  the  defendant  had  merely  obtained  a  verdict 
for  a  sum  which  had  not  yet  been  ascertained,  and 
which  had  not  been  followed  up  by  any  judgment,  it 
was  not  certain  that  the  defendant  would  ultimately 
receive  the  amount  of  the  goods,  and  that  .there 
was  a  distinction  between  a  mere  verdict  and  a 
judgment  entered  up  which  might  have  been  con- 
sidered  as  a  satisfaction  in  lieu  of  the  delivery  of 
the  goods. 

Lord  Ellenborough, — The  verdict  cannot  now 
be  set  aside,  and  the  only  question  is  as  to  the 
amount  of  the  damages  which  remain  to  be  ascer- 
tained by  the  arbitrator.  The  bringing  of  the 
action  by  the  defendant  supposes  a  delivery  to 
him. 

Verdict  for  the  plaintiff,  damages  470/. 

The  Attorney-General  for  the  plaintiff. 

Topping  and  Curwood  for  the  defendant* 

£Attsraic%  Jftyr  &P  Go.  and  £Uk*.] 

x  *  la  # 
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and  oSot       ^  *^e  ensuing  term  Topping  moved  for  a  rule 

*•         to  shew  cause  why  the  verdict  should  not  be  set 

Mxndham.  ^.^  anjj  a  new  trjaj  ^^     jje  move(j  this  on  the 

same  grounds  as  were  objected  upon  at  the  trial, 
viz.  that  the  delivery  had  been  prevented  by  col- 
lusion between  the  plaintiffs  and  the  captain  of  the 
Euphrates,  and  that  the  defendant  had  neither  re- 
ceived  the  goods  nor  any  compensation  for  them. 

Lord  Ellenborough. — As  between  the  vendor 
and  vendee  the  delivery  was  as  complete  when 
the  goods  were  put  on  board  the  ship,  as  if  they  had 
been  deposited  in  the  warehouse  of  the  defendant 
on  land.  After  the  goods  had  once  been  delivered 
the  defendant's  right  attached,  which  could  not  af- 
terwards be  affected  by  the  tortious  act  of  the  cap- 
bun.  If  the  party  be  guilty  of  any  tortious  act 
after  the  delivery,  it  becomes  the  subject  matter  of 
an  action,  but  a  subsequent  collusion  with  the  cap- 
tain cannot  defeat  the  previous  delivery.  In  this 
very  case  you  have  the  value  of  the  goods,  since  it 
has  been  agreed  upon  that  the  damages  in  the  two 
actions  shall  be  set  off  against  each  other. 

Bayley,  J.  — If  the  goods  had  been  arrested 
whilst  they  were  m  transitu,  I  should  have  assented 
in  a  great  measure  to  the  argument  of  the  defend- 
ant's counsel,  but  the  transitus  was  at  an  end  and 
the  case  is  the  same  as  if  the  goods,  after  delivery 
•     in  the  defendant's  warehouse,  had  been  torriously 

9  seized, 
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seized,  and  their  value  had  been  recovered  in  an  t    1*16. 
action  of  trespass*    The  putting  the  goods  on  board    Gkowko 
the  ship  might  or  might  not  as  between  the  vendor    and  Others 
and  vendee  of  the  goods  have  amounted  to  a  deli-  m£N^jam, 
very.    But  the  defendant  insisted,  that  die  delivery 
was  complete,  and  by  bringing  an  action  against 
the  captain  affirmed,  that  he  considered  the  goods 
to  have  been  delivered  to  him,  and  he  has  recovered 
damages  not  only  for  the  detention,  but  for  the 
value  of  the  goods,  which  might  much  exceed  the 
price  paid  to  Graning  and  Co.    The  recovery  in  that 
action  passed  the  property  to  the  defendant  in  the 
action,  and  gave  Sanfbrd  a  right  to  hold  the  goods, 
and  he  is  identified  with  the  plaintiffs.     The  only 
question  in  short  is,  as  to  the  delivery  of  the  goods 
to  the  defendant,  and  in  the  action  which  he  brought 
he  founded  his  claim  upon  a  delivery  to  him. 

Holroyd  J.  —  The  defendant,  by  bringing  an 
action  of  trover,  has  affirmed  a  delivery  to  himself. 
By  adopting  that  form  of  action  he  alleges  a  posses- 
sion in  himself  and  ah  unlawful  taking  of  the  goods 
by  the  defendant.  Having  recovered  in  an  action 
of  trover,  which  he  could  not  have  done  without 
possession/  he  cannot  now  say  that  there  has  been 
no  delivery  to  him. 

Rule  refused. 


x  4 
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1816. 

■v" 


Friday,  England  v.  Ropbiu 

June  7. 

in  proving  the  'pHIS  was  an  action  by  the  plaintiff,  who  was  act- 
fcomTith not  ministrator  de  bonis  non,  on  a  bond  conditioned 
necessary  that  for  the  payment  of  2000L    Plea  -^crn  est/actum. 

the  attesting 
'  witness  should 

be  able  to  state  The  witness  who  was  called  to  prove  the  execu- 
wanincd^i*  ^on  °^  *^e  bond,  which  bore  date  June  27,  1811, 
at  the  time  of  upon  cross-examination,  said  that  he  did  not  know 
whether  at  the  time  of  the  execution  the  blanks  in 
the  bond  had  been  filled  up  with  the  sums  and 
date,  &c 

Topping,  for  the  defendant,  contended,  that  it 
was  necessary  on  the  part  of  the  plaintiff  to  prove 
that  the  bond  was  complete  at  the  time  it  was  exe- 
cuted. 

But  Lord  Ellenbouough,  in  addressing  the  jury, 
said :  The  execution  has  been  proved  in  the  usual 
way,  and  if  an  instrument  signed  and  sealed  by  the 
party  could  be  set  aside  because  the  witness  does 
not  recollect  whether  it  was  filled  up  at  the  time  of 
the  execution,  there  are  very  few  which  would 
stand  the  test.  Where,  for  instance,  a  will  is  exe- 
cuted, and  servants  are  called  in  for  the  purpose 
of  attestation,  they  in  general  see  nothing  more 
than  the  signature*  If  the  blanks  were  not  filled 
up  at  the  time  of  the  execution,  the  party  acknow- 
ledged 


Rorau 
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ledged  nothing;  but  the  presumption  is,  that  by  1816. 
his  execution  of  the  instrument,  he  made  some  ac-  eJJ^lanb 
knowledgmctat.  The  witness  has  proved  the  seal- 
ing and  delivery,  which  is  all  that  ninety-nine  wit- 
nesses in  a  hundred  are  able  to  do.  If  the  de- 
fendant has  been  foolish  enough  to  sign  in  blank 
he  must  take  the  consequences. 

Verdict  for  the  plaintiff. 

The  Attorney-General  and  Heath  for  the  plaintiff. 

Topping  for  the  defendant. 

fAttornies,  Allen  and Pearson,] 


Doe  on  the  Demise  of  Biddle  v.  Abrahams. 

^HIS  was  an  action  brought  by  the  assignees  of  A.  who  claims 
Braham,  a  bankrupt,  to  recover  the  possession  JJj^,  ^  M  a 
of  premises  of  which  the  defendant  was  in  pos-  security  for  a 
session,  for,  the  purpose  of  securing  a  debt  of  j^^* 
1800/.  due  to  him  from  the  bankrupt.  ejectment 

against  the' 
assignees  of  B» 

It  appeared  that  the  title  of  the  bankrupt  was  after  hit  bank- 
founded  on  a  lease  of  the  premises  from  the  crown,  rapt^[  ™  Ae 
for  a  term  of  which  seventy  years  were  unexpired,   the  grant  under 

which  B.  de» 

Topping,  for  the  defendant,  objected  that  the  ^^   e 
plaintiffi  were  not  entitled  to  recover,  since  their  »  ▼<**. 

claim 
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1816.      claim  was  founded  on  a  grant  from  the  crown  for  a 

*     j^       term  exceeding  fifty  years,  but  by  thestatute  1  Arm. 

Demise  of    st.  1.  c.  7.  all  leases  of  lands  granted  by  the  crown 

Biddle     for  any  term  exceeding  fifty  years,  or  three  lives,  to 

Abrahams,  commence  from  the  making,  were  declared  to  be 

illegal. 

Lord  Ellenborough,  after  inquiring  whether 
some  more  recent  act  had  not  been  passed  upon 
this  subject,  said,  that  as  the  defendant  was  in  pos- 
session under  the  bankrupt,  and  prima  facie  derived 
'  title  from  him,  he  should  permit  the  lessor  of  the 
plaintiff  to  recover. 

Verdict  for  the  plaintiff. 

Scarlett  and  Contyn  for  the  plaintiff. 

Topping  and  Marryatt  for  the  defendant. 

[Attorniet,  Majbeiv  and  Cunwe*.'] 


Sandback  v.  Thomas. 

fe^^K^li  T*^  ^^  an  w**011  f°r  maliciously  holding  the 
holding  the  Y  plaintiff  to  bail  for  the  sum  of  3002.  and  oblig- 
pUnmffto  bail  jng  him  to  find  bail,  by  means  of  which  he  was  put 

he  U  entitled  0 

in  thecalcok-    to  g^^t  expence,  &C. 

tmof  da- 

m»gta  to  recover,  not  mttelj  the/tawd  co^bm  the  eo^ii  between  attaniify  and  diefi. 

The 
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The  defendant,  after  the  plaintiff  had  appeared,       1816. 
allowed  himself  to  be  nonsuited,  and  the  costs  of  sa*dba«  * 
the  present  plaintiff  had  been  taxed. 


TaoMAa 


Parke,  for  the  defendant,  contended,  that  in  the 
calculation  of  damages  the  plaintiff  would  not  be 
entitled  to  claim  for  costs,  as  between  attorney  and 
client,  but  only  for  the  amount  of  the  taxed  costs ; 
and  he  cited  the  case  of  Sinclair  and  Eldie,  4  Taunt. 
10.  where  it  had  been  decided,  that  in  an  action 
for  a  malicious  prosecution,  the  defendant  could 
not  be  charged  with  the  plaintiff's  extra  costs. 
1 

Lord  Eulenborough.— If,  by  your  act  you  sub- 
ject a  party  to  a  legal  liability  to  pay  a  sum  to  ano- 
ther, you  must  indemnify  him  against  such  ex- 
pences ;  if  it  were  otherwise,  it  would  come  to 
this,  that  an  attorney  would  not  maintain  an  action 
against  his  client  for  the  extra  costs. 

Verdict  for  the  plaintiff. 

The  Attorney-General  and  Comyn  for  the  plaintiff. 
Parke  for  the  defendant. 

[Attoroiw,  Watson  and  Gwprr  &  Lowe.] 
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1816.  Doe  on  the  Demise  of  Moore  p.  Lawder. 


In  an  agree.     TTHIS  was  an  action  of  ejectment* . 

1  for  the        x 


tale  of  lease- 
hold premises        In  March  1813,  Moore  being  tenant  to  Hough- 

{^iomimente,  ton>  entered  into  articles  of  agreement  with  the  de- 
it  is  stipulated  fendant  for  the  sale  of  his  lease.  This  agreement 
J^a^tUof  Tecited,  that  Lawder  had  contracted  with  Moore 
the  instalments  for  the  purchase  of  the  leasehold  premises,  and  of 
at  specified      jjjg  business  0f  a  baker,  for  the  sum  of  600/.,  of 


former  instai-    which  the  sum  of  1501  was  to  be  paid  at  or  before 

forf^Jd *"  !T  ***e  ^tP^S  °f  ^e  agI^e™wntf  and  50/.  more-on  the 
thc'^cndor111  1st  of  July  then  next,  and  SOL  more  at  the  end  of 
•hail  not  he  every  succeeding  jsix  months,  till  the  whole  should 
^^  e  be  paid;  and  it  was  stipulated,  that  when  and  so 
The  forfeit-  soon  as  the  consideration  money  and  interest  should 
^oyUevery  h*ve  been  paid,  Moore  should  and  would  assign  the 
right  which  leasehold  premises,  and  all  his  interest  therein,  to 
took^u^  the  L^der*  subject  to  the  covenants  in  the  lease  from 
agreement,  but  Houghton;  ani  Lawder  agreed  that  he  would  pay 
does  not  affect  ^e  reserve(i  rent  0f  50/.  and  perform  the  covenants 

any  right  of  * 

possession  in  the  lease ;  and  that  in  case  any  of  the  instalments, 
wWdi  he  had  &c-  shoul4  be  behind  hand  or  unpaid  for  the  space 
And  no  pre-  of  one  month  over  the  time  at  which  the  same  was 
^Ui  TfflVi  PayaMe,  that  then  and  in  such  case  the  instalments 
(jMiMOdie     ^ready  paid  should  be  forfeited,  and  that  Moore 

party  after 

forfeiture,  is  a  mere  tenant  by  sufferance,  and  it  is  sufficient  for  the  owner  previous  to  an 
ejectment  to  enter  upon  the  premises,  indicating  his  intention  to  take  possession  without 
making  any  formal  demand  of  possession. 

should 
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should  not  be  compellable  to  assign  and  convey  the  1*16. 

premises  to  Lawder.    No  instalment  had  been  paid  DTOH. 

except  that  which  became  due,  July  the  1st,  1813,  Demise  of 

but  die  rent  had  been  duly  paid,  and  under  these  M00** 

circumstances  it  was  contended  that  the  plaintiff  Lawdbs. 
was  entitled  to  recover. 

The  Attorney-General,  for  the  defendant,  con-* 
tended,  that  the  true  construction  of  the  agree- 
ment was,  that  upon  default  of  the  payment  of  the 
instalments  the  right  of  the  defendant  to  an  assign- 
ment of  the  lease  should  be  forfeited ;  but  that  he 
was  still  left  in  possession  as  a  tenant  from  year  to 
year,  having  paid  rent,  or  was  remitted  to  such  in- 
terest as  he  had  before  in  the  premises,  and  there 
was  nothing  to  shew  that  at  the- time  of  the  agree- 
ment he  had  newly  entered  into  possession- 
Lord  Ellenborough. — This  is  a  contract  for  the 
purchase  of  a  leasehold  interest  for  the  sum  of 
600L  to  be  paid  by  instalments,  the  premises  to  be 
assigned  when  the  whole  of  the  instalments  shall 
have  been  regularly  paid,  but  on  default  of  pay- 
ment the  former  instalments  to  be  forfeited,  and 
the  party  to  be  released  from  his  liability  to  execute 
an  assignment.  The  forfeiture  then  affects  every 
right  to  be  derived  by  the  defendant  from  the 
agreement ;  but  if  he  before  had  any  right,  that 
would  not  be  affected.  The  only  tenancy  which 
is  applicable  to  the  defendant  is  that  of  a  tenant  by 
sufferance,  for  the  payment  of  rent  is  referable  to 
the  agreement    With  a  view  to  this  point  I  will 

admit 
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i  S16.      admit  the  plaintiff  to  give  evidence  of  a  demand  of 
tfOM       the  possession. 

Dcmiieof 

**£**         It  was  then  proved,  that  on  the  80th  of ,  a 

Lawmuu  written  demand  of  possession  had  been  left  upon 
the  premises  with  the  defendant's  wife,  and  that  an 
oral  demand  had  been  made  on  the  24th,  which  was 
the  day  of  the  demise  laid  in  die  declaration* 

The  Attorney-General  objected,  that  notice  ought 
to  have  been  given  to  produce  the  written  demand 
of  possession,  which  was  more  than  a  mere  notice; 
a  demand  was  to  be  proved,  and  that  being  i» 
x  writing  ought  to  be  proved  by  the  best  evidence. 
As  to  the  demand  on  the  34th,  that,  he  said,  was 
out  of  the  question,  since  the  demise  was  laid  on 
that  day,  and  the  law  would  not  recognize  a  fract 
tion  of  a  day. 

Lord  Ellknborough. — If  the  party  went  upon 
the  premises  indicating  his  intentioii  to  take  posses- 
sion, he  did  all  that  the  law  requires.  X  am  of 
opinion,  that  no  demand  at  all  was  necessary. 

Verdict  for  the.  plaintiff. 

Topping  and  Littkdale  for  the  plaintiff. 

The  Attorney-General  for  the  defendant. 

[Attorniet,  Chippendale  and  Whmingbanu} 
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GUILDHALL. 

1816. 


v sr 


Oldebshaw,  Executor  of  Holmes  v.  Thompson.    Monday, 

June  10. 

"pHIS  was  an  action  of  covenant  brought  to  re-  Covenant— 
cover  the  sum  of  188/.  10s.  which  was  claimed  j£  ™t"e' 
in  respect  of  the  rent  of  premises  and  fixture?  de-  defendant  can- 
mised  by  the  testator  to  the  defendant  ISS  rfi 

oft  under  a 

The  defendant  had  pleaded  mm  est  factum,  and  SuT^ea. 
given  notice  of  set  off.  The  pica  of 

turn  est  factum 

It  was  contended  on  the  part  of  the  plaintiff  that  rai  itiue. 
the  defendant  having  merely  given  notice  of  set-off 
without  pleading,  could  not  be  admitted  to  give  evi- 
dence of  it.  The  statutes  2  Q.  2.  c.  22.  s.  18.  and 
8G.2.C.  24.  s.  4.  direct  that  where  there  are  mu- 
tual debts,  &c.  such  matter  may  be  given  in  evidence 
under  the  General  Issue;  but  that  the  plea  of  non  est 
factum  was  not  a  general  issue  to  which  the  statute 
could  be  considered  as  applicable,  and  that  if  the 
defendant  could  by  means  of  a  setoff  entitle  him- 
self to  a  verdict  on  this  plea,  the  plaintiff  would  be 
estopped  by  the  verdict  against  him  on  the  plea  of 
non  est  factum  in  any  future  action  to  be  brought 
on  the  bond. 

F.Pollbck, 
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1816*  F.  Pollock,  for  the  defendant,  stated,  that  a  plea 

Oldershaw  °^  non  estfactum  ha(*  been  decided  to  be  a  general 

Executor  of  issue  within  the  statute. 
Holmes 

Thompson.  Lord  Ellenborough. — The  statute  must  mean 
a  general  issue  on  which  the  quantum  of  damages 
can  come  in  question,  and  if  it  has  been  decided 
otherwise,  I  think  it  has  been  wrongly  so  decided; 
if,  however,  you  produce  such  a  case,  I  shall  for  the 
present  defer  to  it.  If  the  defendant  had  pleaded 
nil  debet  improperly,  I  would  have  let  him  into 
this  evidence,  because  the  plea  would  have  led  to 
the  consideration  of  the  quantum.  The  plaintiff 
certainly  would  be  estopped  by  a  verdict  against 
him  on  this  plea. 

His  Lordship  afterwards  held,  that  the  plaintiffs 
were  entitled  to  takp  a  verdict  for  any  sum  which 
could  from  lapse  of  time  have  accrued  as  rent  since 
the  execution  of  the  bond* 

Verdict  for  202/1 

Tapping  and  J.  Parke  for  the  plaintiff. 
Scarlett  and  F*  Pollock  for  the  defendant. 

[Attorniet,  Rosser  &  Son  and  Pitcher.'] 


In  the  ensuing  term  Scarlett  for  the  defendant 

movfcd  for  a  new  trial.    The  statute  (he  said)  gave 

the  party  the  option  of  pleading  a  set-off,  or  of 

10  giving 
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giving  notice  under  the  General  Issue  in  all  cases,       1816. 
one  except,  viz,  where  either  of  the  debts  accrued  qldershaw 
by  reason  of  a  penalty  contained  in  a  bond  or  Executor  of 
specialty ;  but  the  present  case  was  not  within  the     ^P1*88 
exception,  since  th£re  was  no  penalty.    The  plea  Thompson. 
of  nan  est  factum,  he  contended,  was  a  General 
Issue  within  the  meaning  of  the  statute ;  it  had 
been  so  held  in  the  case  of  Gawer  and  his  Wife 
v.  Hunt,  Barnes's  Notes,  191,  and'Buller's.  N.  P. } 
and  in  answer  to  a  question  by  the  Court,  how 
the  judgment  should  be  entered  if  a  set  off  ex- 
ceeding the  plaintiff's  demand  should  be  proved ; 
he  answered  that  either  the  issue  of  non  est  factum 
might  be  entered  as  found  for  the  plaintiff,  with 
nominal  damages,  or  the  judgment  might  be  entered 
specially  according  to  the  fact. 

'    Lord  Ellenborough. — The  defendant's  coarse 
of  proceeding  is  founded  in  a  misconception  of  the 
meaning  of  the  words  "  General  Issue ;"  by  that  is  - 
meant  a  plea  which  puts  the  whole  of  the  declar- 

•  ation  in  issue.  The  opinion  of  Mr*  Justice  Denison, 
at  Nisi  Prius,  is  more  correct  than  that*  which  has 
been  cited  from  Barnes. 

The  other  Judges  were  of  the  same  opinion;  but 
the  Court  afterwards  granted  a  rule  to  shew  cause 

*  why  the  defendant  should  not  be  permitted  to  plead 
.  a  set  off  on  payment  of  the  costs  of  the  former  tx  19L 


VOL.  I. 
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1816,  Lawson  and  Another,  Assignees  of  Shiffnek 

*-     v       ;  v.  Sherwood* 


in  an  action  'J1  HIS  was  an  action  by  the  plaintifis,  as  the  as- 
17  ** m££*  signees  of  Sluffner,  a  bankrupt,  the  indorsee  of 
doner  of  a  bill  a  bill  of  exchange,  against  the  defendant  as  the  in- 

of  exchange,      ^OrSCT. 

a  witness  states 
that  either  two 

after^e^  ^e  ^  in  <lue.stion  had  been  accepted  by  Mas* 
honour  of  the    son,  for  the  accommodation  of  Sherwood,  the  draw* 

b'TO^C  ta£r  en  shiJFner  had  indor*ed  the  bill  to  Thompson,  in 
to  the  defend-  whose  hands  the  bill  was  (when  it  became  due)  on 
^da^sb**  the  12th  of  January,  1815.  Before  the  bill  became 
in  time! VoT*  due  Shiffner  applied  to  Masson  in  order  that  provi- 
notkeon  the  ^on.  might  be  made  for  the  bill  when  due.  The 
it  cannot  be '  witness  who  was  called  to  prove  notice  to  Sherwood 
left  as  a  ques-  of  the  dishonour  of  the  bill  on  the  12th,  stated  that 
jury,  whether  he  sent  a  letter  to  him  containing  such  notice,  two 
notice  was  or  three  days  after  the  dishonour  of  the  bill,  but  the 
SSmAdir  witness  was  unable  to  state  whether  it  was  two  days 

defendant  has     OT  three  days. 

had  notice  to 
produce  the 

letter  which  Richardson,  for  the  plaintiffs,  contended,  that 
since  Thompson  was  the  holder  of  the  bill  when  it 
was  due,  notice  from  Shiffner  on  the  second  day 
was  in  good  time ;  and  that  although  the  witness 
could  not  state  with  certainty  whether  the  notice 
had  been  sent  on  the  second  or  third  day,  yet  since 
this  might  be  ascertained  by  the  production  of  the 

letter 


would  ascer- 
tain the  time. 
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letter  itself,  which  was  in  the  possession  of  the  de-       1816. 
fendant,  it  was  incumbent  op  him  by  the  produc-     Lawsok 
tion  of  the  letter  to  shew  that  sufficient  notice  had  and  Another 
not  been  given ;  and  that,  at  all  events,  in  the  ab-    g"jf  ||£™f 
sence  of  the  letter,  there  was  evidence  to  go  to  the         «. 
jury  that  sufficient  notice  had  been  given.  Shbhwood. 

Lord  Ellenborough. — The  witness  says  two  or 
three  days,  but  the  third  day  would  be  too  late.  It 
lies  upon  you  to  shew,  that  notice  was  given  in  due 
time;  and  I  cannot  go  upon  probable  evidence 
without  positive  proof  of  the  fact.  *  Nor  can  I  infer 
due  notice  from  the  non-production  of  the  letter; 
the  only  consequence  is,  that  you  may  give  parol 
evidence  of  it.  The  onus  proband*  lies  upon  the 
plaintiff,  and  since  he  has  not  proved  due  notice  he 
must  be  called. 

Plaintiffs  nonsuited. 

Richardson  and  Holt  for  the  plaintiffs. 


y  2 
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,81*- .  Mendham  and  Another  v.  Thompson  and  Another. 

T 


A;  undertake  THHIS  was  an  action  of  assumpsit  brought  to  re- 
iUSt: in        cover  the  sum  of  1160/. 

recovering  the 

amount  of  an  j^  defendants,  who  were  the  agents  of  Stage- 
subject  tolte  man  and  Bornheim,  of  Bremen,  had  effected  insur- 
•upcrior  claim  ances  upon  a  cargo  of  rum  at  and  from  London  tc* 
•idct' abroad?  Bremen,  to  the  amount  of  2900/*  The  rums  being 
in  an  action  lost,  the  plaintifis  wrote  to  the  defendants  to  say 
A.  toi^ot?  that  they  understood  that  the  defendants  had  re- 
hUpropor-  ceived  from  Stageman  and  Co.  the  documents 
^^2^^  necessary  for  recovering  upon  policies,  and  to  re- 
recovered  by  quest  them  to  secure  for  the  plaintifis  the  sum  of 

^"by^TbSt  llG0L  to  which  ^y  cMmed  to  be  entitled  as  own- 
to  which  A*  ia  ers  of  two-fifths  of  the  cargo ;  and  giving  notice 
nol  i^ible  *****  ^^  Bhould  consider  them  as  liable  to  the 
in  evidence  plaintifis  to  that  amount.  To  this  the  defendants 
again*  A,  in    returned  an  answer,  stating  that  they  had  ho  ob- 

oraer  to  anew    ,.  _  /»«-■•     •/»»    • 

the  extent  of  jection  to  act  as  the  agents  of  the  plaintiffs  m  re- 
covering the  amount  insured,  subject  to  the  superior 
claims  pf  Stageman  and  Co. 

The  sum  of  29002.  the  amount  insured,  had  af- 
terwards been  paid  to  the  defendants. 

In  order  to  shew  that  the  plaintiffs  were  inte- 
rested in  the  cargo  to  the  amount  of  two-fifths,  the 
plaintiffs'  counsel  proposed  to  give  in  evidence  an 

invoice 


0*  a  interest* 
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invoice  made  out  by  Stageman  and  Co.;  it  did  not      IS16. 
appear  that  this  invoice  was  one  of  the  documents    Mendham 
referred  to  in  the  plaintiffs'  letter,  or  that  it  had  and  Another 
been  sent  by  Stageman  and  Co.  to  the  defendants.    Thompson 
Bornhehn,  the  partner  of  Stageman,  was  at  the  time  md  Another, 
of  the  trial  in  England. 

Scarlett,  for  the  defendants,  contended,  that  the 
invoice  was  not  evidence  against  them,  since  it  was 
the  mere  declaration  of  Stageman  and  Co.  to  which 
they  were  not  privy,  though  he  allowed  that  it  would 
have  been  evidence  if  it  had  been  proved  to  be  one 
of  the  documents  alluded  to  in  the  plaintiffs*  letter 
as  transmitted  by  Stageman  and  Co.  to  the  defend* 
ants. 

The  Attorney-General^  for  the  plaintiffi>  con* 
tended,  that  since  the  defendants  had  agreed  to 
become  the  agents  of  the  plaintiffs  in  recovering  * 

the  amount  of  the  insurance,  subject  to  the  superior 
claims  of  Stageman  and  Co.  the  declaration  of  tn* 
latter  as  to  the  amount  of  the  plaintiffs'  interest, 
was  admissible  in  evidence. 

Lord  Ellenborough  was  of  opinion,  that  if  the 
invoice  had  been  one  of  the  documents  referred  to 
in  the  plaintiffs'  letter,  it  would  have  been  admissi- 
ble in  evidence,  but  that  otherwise  it  was  not,  being 
nothing  more  than  a  declaration  on  the  part  of 
Stageman  and  Co.  and  consequently  not  evidence 
against  a  party  who  was  not  privy  to  it. 

The  cause  was  afterwards  referred. 
v  3  The 
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1816.  The  Attorney-General,  Topping,  and  Curwbod 

\.    -  for  the  plaintiff. 

Mendham  * 

and  Another 

v-  Scarlett  for  the  defendant. 

Thompson 

and  Another. 


Downes  v.  Back. 

la  an  action     HTHIS  was  an  action  on  a  bond  conditioned  for 

kg stock ?onl  iiie  rePIacing  of  stock  on  a  particular  day.    It 

particular  day,  was  alleged,  by  way  of  breach,  that  the  defendant 
the  plaintiff     had  not  replaced  the  stock. 

may  estimate  * 

his  damages 

according  to         It  appeared,  that  on  the  day  specified  for  replac- 

thepnceof        .     •    i  i     i  ,  .         ,    »  i       * 

•tock  at  the     mS  ™e  sto<*  the  value  was  571.  and  that  on  the  day 
time  of  the       of  trial  it  was  63/.  and  Lord  Elknborough  held  that 

trial  • 

the  plaintiff  was  entitled  to  claim  according  to  the 
value  upon  the  day  of  the  trial. 

Manley  for  the  plaintiff. 
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Shaw  v.  Bran*  s  1816. 


*"THIS  was  an  action  of  trover  to  recover  the  value  A  deedf  by 

of  promissory  notes,  cash  notes,  and  bank  notes,  which  a  felon, 
to  the  ^amount  of  1 15/.  and  upwards.  ££  triaffor  a 

capital  offence, 

It  appeared  that  a  person  of  the  name  of  Evans,  ^^'o^n-™" 
^whilst  he  was  in  confinement  in  Warwick  gaol  on  a  other,  cannot 
charge  of  felony,  about  a  fortnight  before  the  assizes  ^t*^[ton^ 
.  had  executed  a  deed  of  assignment  of  his  property  of  consider*- • 
to  the  plaintiff.     The  deed  recited,  that  Evans  was 
indebted  to  Shaw,  the  plaintiff  who  was  a  coal- 
dealer  in  Warwick,  in  the  sum  of  70/.  arid  also  to 
another  person  of  the  name  of  Smith,  in  the  sum  of 
17/.  and  that  Evans  was  entitled  to  certain  pro- 
perty in  the  possession  of  Bran  (the  defendant),  a 
peace  officer,  and  to  other  property,  specified  in  a 
'schedule  annexed  to  the  deed.     And  by  this  deed 
Evans  did  bargain,  sell,  assign,  and  set  over  the 
property  lately  seized  and  taken  possession  of  by 
Bran,  and  all  other  his  property,  whether  in  his 
own  custody  or  in  that  of  any  other  person  whatso- 
ever, mentioned  in  the  schedule,  ill  trust  to  sell 
such  as  did  not  consist  of  money,  and  to  pay  the 
costs  of  the  assignment,  &c.  and  to  pay  the  debts 
due  from  Evans  to  Shcrw  and  Smith.  ' 

It  also  appeared  that  Evans,  who  bad  also  been 
known  by  the  name  of  Bevan,  had  purchased  'a 

y  4  horse 
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^^ §  horse  from  Shaw  for  the  sum  of  SOL  in  payment 

for  which  he  had  given  his  bill  for  48/.  Shaw  had 
afterwards  signified  to  Evans  that  he  was  dissatis- 
fied with  the  bill;  but  it  did  not  appear  that  the 
bill  had  been  dishonoured.  Evans  had  been  capi- 
tally convicted  at  the  ensuing  assizes. 

The  plaintiff  having  closed  his  case : 

Gumey  for  the  defendant,  submitted,  that  under 
these  circumstances,  the  plaintiff  ought  to  be  non- 
suited ;  and  he  cited  the  case  of  Jones  v.  Askurst, 
Skinner,  357-  there  the  son  brought  an  action  of 
trover  against  the  sheriff  of  London.  The  father 
who  was  afterwards  executed  for  robbery  and  bur- 
glary, being  in  Newgate  upon  this  charge,  made  a 
bill  of  sale  of  the  goods,  to  the  intent  to  make  pro- 
vision for  his  son,  the  plaintiff; 

And  Holt  C.J.  held,  that  the  sale  was  fraudulent, 
for  though  a  sale  bondjide,  and  for  a  valuable  con- 
sideration had  been  good,  because  the  party  had  a 
property  in  the  goods  till  conviction,  and  ought  to 
be  reasonably  sustained  out  of  them,  yet  such  a 
conveyance  as  the  present  could  not  be  intended 
to  any  other  purpose  than  to  prevent  a  forfeiture 
and  defraud  the  king,  and  that  it  was  a  frau4  %t 
common  law. 

That  was  the  case  of  a  conveyance  to  a  child, 

and  if  any  consideration  short  of  an  actual  debt 

could  be  good,  the  making  provision  for  a  child, 

9  -  would 


EASTER  TERM,  56  GEORCPE  III.  -3*1 

Vould  be  as  much  favoured  as  any.  But  the  pre-  | ^ la- 
tent case  (he  said)  was  much  stronger;  for  al- 
though the  transactions  between  the  plaintiff  and 
Evans  were  involved  in  some  obscurity,  yet  as  far 
as  the  evidence  went,  it  tended  to  negative  the 
recital  of  the  deed,  that  a  debt  to  the  amount  of 
70/.  was  due  to  the  plaintiff.  There  was  no  evi- 
dence to  support  the  statement  in  the  recital,  that 
a  debt  was  due,  either  to  Shaw  or  to  Smith,  it 
was  easy  to  make  that  statement,  but  there  was  no 
evidence  whatsoever  as  to  any  debt  to  Smith;  and 
the  evidence  which  had  been  given,  rather  shewed 
a  debt  due  from  Shaw  to  Evans  than  the  converse. 

The  Attorney-General  for  the  plaintiff,  relied  on 
the  deed  whose  execution  had  been  proved,  and 
which  recited  the  debt  due  from  Evans  to  Shaw, 
and  also  the  debt  from  Evans  to  Smithy  the  last  of 
which  he  was  prepared  to  prove  by  other  evidence; 
this,  he  contended  was  sufficient,  as  against  the 
defendant,  who  did  not  pretend  that  he  held  the 
property  under  any  title. 

Lord  Ellenbobough.  —  I  am  of  opinion  that 
this  deed,  executed  as  it  trite,  by  the  party,  on  the 
eve  of  his  trial  for  a  capital  offence,  of  which  be 
was  afterwards  convicted,  cannot  be  supported 
without  proof  of  the  consideration-  If  there  had 
been  a  good  consideration,  the  assignment  would 
have  been  valid,  although  the  object  was  to  avoid 
a  forfeiture.  A  transaction  of  this  nature  is  to  be 
regarded  with  a  considerable  degree  of  jealousy ; 
I  should  have  expected  satisfactory  proof  of  die 

debt 
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13*6*  debt  from  Evans  to  Shaw.    Some. evidence  hai 

Shaw  keen  g*ven  on  the  subject  of  the  debt;  it  appear! 

v.  that  Evans  had  purchased  a  horse  from  Shaw, 

Bran.  an(j  tjlat  ^e  gaye  ym  a  ^  Qf  exc]iange  ^  pay„ 

ment,  upon  which  some  suspicion  was  cast,  but  it 
does  not  appear  that  it  was  ever  dishonoured;  with 
respect  to  the  debt  to  Smith,  such  a  debt  is  recited 
in  the  deed,  but  there  is  no  proof  of  it*  If  nothing 
more  had  appeared  as  to  the  debt  to  Shaw  than 
the  recital  in  the  deed,  the  case  might  have  been 
attended  with  some  difficulty,  but  that  difficulty 
no  longer  exists,  since  the  debt  has  been  disproved 
by  the  evidence* 

Proof  was  afterwards  offered  of  the  debt  from 
Evans  to  Smith  to  the  amount  of  17/.  which  was 
objected  to  by 

Gvrney,  the  plaintiff  having  closed  his  case;  and 
his  Lordship  was  inclined  to  think  that  the  fact 
would  not  make  any  difference,  in  a  case  which  he 
was  disposed  to  view  with  much  jealousy. 

Plaintiff  nonsuited. 

The  Attorney-General  and  Gaselee  for  the  plain- 

tut. 

Gurney  for  the  defendant 
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Feirse  v.  Bowles  and  Spibey.  1816. 

i v— . 


'J'HIS  was  an  action  brought  to  recover  for  bu-  After  a  tender 

siness  done  by  the  plaintiff  as  the  attorney  of  °f  wh*i«due 

the  defendants,  in  surrendering  the  principals  in  two  f0nTonT joint 

actions,  in  which  the  defendants  were  their  bail,      contract,  a  sub- 
sequent appli- 
.  cation  to  one 

Pleas,  the  General  Issue,  and  a  tender  of  6/.  of  them,  is 
10*.      Replication,  a  subsequent  demand  by  the  ^pportl re- 
plaintiff  and  a  refusal  by  the  defendants  to  pay  plication  to  a 

fiff  subae- 

The  tender  was  proved,  and  it  appeared  that  qucn!^ dc" 
afterwards  the  plaintiff  had  made  a  demand  of  the  ment  from  the 
money  from  one  of  the  defendants  only.  defendants. 

Storks  for  the  defendants,  contended,  that  it 
was  incumbent  on  the  plaintff  to  prove  a  subse- 
quent demand  from  both  the  defendants $ 

But  Lord  Ellenborough  held,  that  a  refusal  by 
one  was  equivalent  to  a  refusal  by  both. 

Verdict  for  the  plaintiff* 

The  Attorney-General  for  the  plaintifE 

Storks  for  the  defendant 
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1*16-  Wadeson  v.  Smith. 


pi«vioiiitothe  rjpHIS  was  an  action  of  assumpsit  upon  an  attan 
tion^aTatT  ney's bill,  and  the  principal  question  was,  whfe. 
tomey't  bill,  it  tber  the  plaintiff  in  delivering  a  copy  of  his  bill, 
wdff^e*.  h^  complied  with  the  prescriptions  of  the  statute 
»  G.  a.  c.  S3.  2  G.  2.  c.  23.  s.  23.  which  directs  that  the  bill  shall 
V3  Mitf"  ^  delivered  to  the  party  charged  therewith,  or 
thedtfcndant'f  left  for  him  at  his  dwelling-house  or  last  place  of 

last  known         abode, 
apparent  place 
of  abode  at  the 

time  when  the  jt  appeared  that  in  May  1812,  the  defendant 
live^T  "  took  lodgings  in  Drury-Lane,  in  which  he  resided 
And  it  is  till  the  July  following,  when  he  went  (as  the  wit- 
for  the  d'efbnd-  ness  stated,)  to  a  pastry-cook's  in  Lisle-Street;  let- 
ant  to  shew  ters  and  parcels  for  the  defendant,  had  been  sent 
a^to  known  to  tlie  todg^g*  *n  Drury-Lane,  for  a  short  period 
place  of  abode,  after  his  quitting  them,  and  the  copy  of  the  bill 
toS^f  had  ^n  left  there  for  him  in  October  1812. 

the  bill. 

Storks  for  the  defendant,  objected  that  this  was 
not  sufficient,  since  by  inquiry  at  the  lodgings  in 
Drury-Lane^  the  plaintiff  would  have  discovered 
that  the  defendant  then  resided  in  Lisle-Street, 
which  was  a  place  of  abode  subsequent  to  that  in 
Drury-Lane,  and  consequently  the  bill  had  not 
been  delivered  at  the  last  place  of  abode  as  was 
required  by  the  statute. 

Lord 


Smith, 
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Lord  Ellenborough. — The  bill  was  delivered       1816. 
at  the  last  place  of  abode  then  known*     The  last    wadmow 
apparent  place  of  abode  is  to  be  taken  as  the  last      n  v. 
place  of  abode,  and  this  as  far  as  appears,  was  in 
Drwry-Lane,  for  nan  liquet  that  he  had  any  set* 
tied  place  of  abode  in  Lisle-Street*  he  went  thither 
but  he  might  sleep  elsewhere,  and  merely  visit  the 
place  casually.    You  may  if  you  can,  shew  that  the 
defendant  at  the  time  of  delivery,  had  a  later 
known  place  of  abode. 

Storks  said  that  he  was  prepared  to  shew  a  later 
plate  of  residence,  during  the  last  two  years. 

Lord  Ellenborough-  —  That  will  not  be  suffi- 
cient, the  question  is,  whether  the  bill  was  well 
delivered  at  the  time  of  delivery. 

Verdict  for  the  plaintiff* 

Scarlett  and  Gurney  for  the  plaintiff. 

Storks  for  the  defendant 
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1816. 

■'  v  ' 


A  letter  writ- 
ten  by  the  in- 
dorser  of  a  bill 
of  exchange, 
toasubse- 
quent  holder, 
offering  to  give 
a  substituted 
bill  in  place  of 
that  which  he 
had  indorsed, 
supersedes  the 
necessity  of 
proving  the 
intermediate 
indorsements 
stated  in  the 
declaration. 


Sidford  and  Another  v.  Chambers. 

^HIS  was  an  action  by  the  indorsees  of  a  bill  of 
exchange  against  the  indorser. 

The  bill  was  drawn  by  Fish  on  Hill  and  Co.  pay- 
able four  months  after  date  to  the  order  of  Fish, 
and  indorsed  by  Fish  to  the  defendant;  by  the  de- 
fendant to  Sheckles ;  by  Sheckles  to  Niblock  and 
Co. ;  and  by  the  latter  to  the  plaintifis. 

All  the  indorsements  were  stated  in  the  decla- 
ration. 

The  plaintiffs  proved  ail  the  indorsements,  ex- 
cept that  of  Sheckles,  and  in  order  to  supersede 
the  proof  of  this  indorsement,  they  gave  in  evi- 
dence a  letter  written  by  the  defendant  to  the 
plaintifis,  offering  to  give  them  a  substituted  bill 
to  be  approved  of  by  any  moderate  person,  but 
stating  that  he  had  not  money  to  take  it  up  with, 
adding  that  he  hoped  that  it  was  not  in  the  hands 
of  Niblock  and  Co. 

At  the  time  this  letter  was  written,  the  bill  was 
in  the  hands  of  the  solicitor  for  the  plaintifis,  and 
the  indorsements  were  complete. 

The  Attorney-General  for  the  plaintifis,  sub- 
mitted that  this  evidence  was  sufficient,  without 
cj  further 
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further  proof,  and  cited  the  case  of  Bosanquet  and       1316. 
Anderson  (a)  to  shew  that  an  application  by  a  de-     sidford 
fendant  for  time  was  an  admission  of  liability.  and  Another 


Lord  E14LENBOROUGH  remarking  that  the  hope 
expressed  by  the  defendant  that  the  bill  was  not 
in  the  hands  of  Niblock  and  Co.  who  were  indorsers 
subsequent  to  Sheckles,  shewed  that  he  knew  the 
channel  through  which  the  plaintiffs'  title  had 
been  derived,  was  of  opinion,  that  the  evidence 
amounted  to  proof  of  their  title,  through  that 
channel. 

Verdict  for  tfye  plaintiff'. 

The  Attorney-General  and  R.  B.  Comyn  for  the 
plaintiffs. 

(*)  6  Eip.  R.  4* 


v. 
Chambers. 
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Poole  Assignee  of  Lukin,  a  Bankrupt  0.  Bell 
and  Another,  Sheriff  of  London.' 

a  defendant  in  HPHIS  was  an  action  by  the  assignees  of  Lutein, 

in  action  by        -■*  *  «» 

theattignM  a  bankrupt. 

of  a  bankrupt 

Ge^iihi«ue,  Thc  defendants  before  the  time  for  pleading  had 
without  giving  expired,  had  pleaded  the  General  Issue,  without 
notice  of  tit  giving  notice  under  the  statute,  to  prove  the 
dispute  the  several  ingredients  of  bankruptcy,  but  before  the 
bank^tcy,     time  had  expired,  had  delivered  the  General  Issue 

but  otifflfe  too  •  •  •  • 

tine  for  plead-  again,  With  SUCh  notice, 
ing  expires, 

deU^|t,ie  Topping  for  the  defendants,  contended,  that 

again  with  no-  this  was  sufficient,  notice  having  in  fact  been  given 
tke,  such  no-    at  the  time  of  delivering  the  General  Issue  before 
the  time  for  pleading  had  expired. 


tice  is  insuffi- 
cient* 


The  defend-      But  Lord  Ellen  borough  was  of  opinion,  that 

ouewght to    *he  notice  was  insufficient';  the  first  plea  was  good 

jmm  for  leave  and  effectual  to  all  purposes,  and  the  defendants 

hU rfeaf*^     ought  to  have  moved  for  leave  to  withdraw  their 

plea,  in  order  that  they  might  plead  de  novo,  and 

give  the  proper  notice,  they  would  then  have  been 

in  their  entire  situation j  the  rule  was  the  same  in 

the  case  of  set  off. 

The  Attorney  General  for  the  plaintiff. 
Topping  for  the  defendants. 


CASES 


ARGUED   AND  DECIDED 
AT 

NISI   PRIUS 

in  K.  B. 

At  the  First  Sittings  in  Trqdty  Term, 
56  George  III. 


SITTINGS  AT  WESTMINSTER. 


1818. 
-  f  Bryant  v.  Christie.  June  19. 

"^HIS  was  an  action  by  the  drawer  against  The  plaintiff 

the  acceptor  of  a  bill  of  exchange,  dated  in  „J^Sere. 
November  1813,  for  the  payment  of  151  to  the  tponsibility  of 
order  of  the  drawer  eighteen  months  after  date.      ^i^Aclattcc 

refuses  to  join 

The  plaintiff*  having  given  the  usual  proof  of  »  a  ^  °* 
handwriting,  it  appeared  on  the  part  of  the  de*  ^im^Ae 
fendant,  that  in  October  1813,  being  in  embarrassed  defendant,  till 
circumstances,  he  made  a  composition  with  his  Mfatrtento" 
creditors,  by  which  they  agreed  to  tyke  ten  shil*  pay  him  the 
lings  in  the  pound,  in  satisfaction  of  their  respec-  ^^^^ 
tive  debts,  to  be  paid  by  bills  for  the  respective  piaintiffhaying 

paid  to  A.  the 
difference  between  the  composition  and  his  del*,  draws  a  bill  on'  the  defendant*  (which 
the  latter  accepts)  in  order  to  reimburse  himself.  The  plaintiff  cannot  recover  on  this  biM 
against  the  Am^hlkti 

you  1.  %  sums 
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1816.       sums  of  four  shillings,  three  shillings,  and  three 
*  B   ^  shillings  in  the  pound,  payable  to  each  creditor  at 

v.  the  end  of  two,  four,  and  six  months,  from  their 
Chrwtik,  dates.  A  person  of  the  name  of  Back,  the  brother- 
in-law  of  the  plaintiff,  had  before  this,  at  the  in- 
stance of  the  plaintiff,  and  upon  his  representation 
of  the  defendant's  responsibility,  trusted  him  with 
flour  to  the  amount  of  332/.  and  oh  being  applied 
to  to  execute  the  deed  of  composition,  he  declined 
to  do  it,  conceiving  that  the  plaintiff  had  guaranteed 
the  debt  to  him,  and  he  refused  to  comply  untif  he 
had  been  assured  by  the  plaintiff,  that  he  would 
pay  to  him  the  remainder  of  his  debt.  Bach  then 
executed  the  deed,  which  bore  date  October  4, 
1813,  and  on  the  11th  of  the  same  month,  he 
and  the  rest  of  the  creditors  executed  a  release 
to  the  defendant.  The  composition  bills  ¥^re  re- 
gularly paid,  and  the  plaintiff  having  paid  to 
Bach  the  remainder  of  his  debt,  the  defendant 
accepted  the  bill  in  question,  and. another  of  the 
same  amount,  towards  reimbursing  the  plaintiff 

Marryatt  for  the  defendant,  contended,  that 
under  these  circumstances,  the  plaintiff  was  not 
entitled  to  recover,  since  the:  effect  of  the  trans, 
action  was  to  pay  to  Bach  the  brother-in-law  of  the 
plaintiff,  the  full  amount  of  his  debt  in  fraud  of 
the  rest  of  the  creditors.  As  to  the  guarantee  by 
the  plaintiff,  he  was  not  bound  by  it,  since  it  was 
not  in  writing* 
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Jervis  and  Reader  for  the  plaintiff,  admitted       1816. 
that  if  it  appeared  that  there  was  any  collusion  be-     brya 
tween  the  plaintiff  and  Bach,  the  former  would         v. 
not  be  entitled  to  recover  j  but  they  contended,    Chrwtm. 
that  since  the  plaintiff  had  guaranteed  the  payment 
of  the  defendant's  debt  to  Bach,  he  was  responsible 
to  him  for  the  difference  between  the  amount  of 
the  debt,  and  what  he  received  under  the  compo- 
sition deed,  and  was  entitled  to  be  repaid  by  his 
principal,  the  defendant:  they  admitted,  that  if 
the  bill  had  been  given  to  a  creditor  in  order  to 
secure  to  him  the  full  amount  of  his  debt,  it  would 
have  been  void,  but  here  the  case  was  very  dif- 
ferent, since  at  the  time  when  the  deed  was  executed, 
Bryant,  the  plaintiff,  was  not  a  creditor  of  the  de- 
fendant's, but  only  became  so,  when  he  paid  the 
difference  to  Back j 

But  Lord  Ellenborough  was  of  opinion,  that  this 
was  nothing  more  than  a  circuitous  mode  of  secur- 
ing to  Bach  the  full  amount  of  his  debt,  the  whole 
of  which  eventually  was  paid  out  of  the  funds  of 
the  defendant 

Plaintiff  nonsuited. 

Jervis  and  Reader  for  the  plaintiff 
Marryatt  and  Tindal  for  the  defendant 


ERRATUM: 
P.  328.  I  2.  for  Sheriff  read  Sherifi. 


CASES 

AB0UED  ANB  DECIDED 

AT 

NISI   PRIUS 

inK.B. 

At  the  first  Sittings  after  Trinity  Term, 
56  George  III. 


WESTMINSTER. 


Buxzard  and  Another  v.  Flectutoe. 

^HIS  was  an  action  of  assumpsit,  brought  by  the  An  indorse 

plainthTs  as  the  indorsees  of  two  bills  of  ex-  fmThe'bai11"" 
change,  drawn  and  indorsed  by  Joseph  Fkcknoe,  and  whkh ;» re. 
accepted  by  John  Fkcknoe,  the  defendant.  JJ£j  hLbe! 

come  due,  he 

Joseph  Flecknoe,  at  the  time  when  the  bills  were  ™"?  fy 

*  against  the  ac- 

indorsed  to  the  plaintiffs,  was  indebted  to  the  latter  ceptor,  ai- 
in  a  larger  sum  than  the  amount  erf  th?  bills.  —  *™j£$j£ 
The  plaintiffs,  before*  the  bills  (Which  were  payable  the  re-transfer 
two  months  after  date)  became  due,  indorsed  them  J^**^**""' 
over  to  one  Lord,  who  held  them  three  months  the  drawer.    * 
after  they  became  due,  and  had  received  another 
bill  from  the  drawer  for  the  purpose  of  taking  up 
vol.  u  a  a  one 
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1816.       one  of  the  bills ;  which  bill  so  received  by  Lord 

1  Buzzard  '  had  been  satisfied. 

and  Another 

„    v-  Reader  for  the  defendant,  contended  that  with 

respect  to  the  bill  for  which  Lord  had  received  a 
satisfaction  from  the  drawer,  the  plaintiffs  were  not 
entitled  to  recover  in  the  present  action;  as  to  that 
bill  upon  the  re-transfer  after  it  was  due,  they  stood 
in  the  situation  of  Lordy  who  could  not  have  reco- 
vered upon  it,  and  therefore  his  indorsees  could 
not.  —  The  case  was  the  same  as  if  upon  the  re- 
transfer  the  plaintiffs  had  taken  the  bill  for  the  first 
time. 

But  Lord  Ellenborough  was  of  opinion,  that 
since  the  plaintiffs  were  originally  indorsees  for  a 
valuable  consideration,  they  stood  in  a  better  situ- 
ati<?n  than  an  indorsee  who  took  a  bill  for  the  first 
time  after  it  became  due.  If  indeed  they  had  lost 
all  hold  Upon  the  bills,  they  might  have  stood  in 
the  same  situation  with  a  new  holder. 

Verdict  for  the  plaintiff,  for  the  amount  of  both 
bills  (a). 

Jervis  and  Puller  for  the  plaintiffs. 

Reader  and  Deacon  for  the  defendant 


(a)  There  was  no  evidence  to  shew  that  the  plaintiffs,  when  the  bills 
ware  returned,  knew  that  Lord  had  received  another  bill. 
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1816. 
Chiodi  v.  Waters.  Same  day. 


^HIS  was  an  action  on  an  alleged  agreement  by  An  agreement 
.  the  defendant  to  employ  the  plaintiff  as  Primo  ^undff  ui  a* 
Buffo  at  the  English  Opera,  at  a  salary  of  400/.,  in  particular  situ- 
consideration  that  the  plaintiff  would  come  to  this  ^^"fi^* 
country  from  Amsterdam,  to  perform,  &c.  a  direction 

upon  a  letter 
addressed  by 

It  was  contended  by  the  plaintiff  that  the  de-  the  defendant - 
fendant,  in  breach  of  his  agreement,  instead  of  J^JJ?** 
employing  the  plaintiff  as  Primo  Buffo  in  the  first  racter,  the 
characters;  had  called  upon  him  to  perform  inferior  J***  itie£  w* 

i      y-i  •  •  l^ng  to  the 

ones,  such  as  the  Count,  in  Grtselda,  &c.  quantum  of 

laryonly.  • 

In  proof  of  the  allegation  that  the  plaintiff  had 
been  retained  as  Primo  Buffo,  he  relied  upon  a 
letter  from  the  defendant,  directed  to  the  plaintiff, 
" Signior  Chiodi, primo  buffo,  Amsterdam" 

In  this  letter  the  defendant  regretted  that  it  was 
not  in  his  power  to  comply  with  the  plaintiff's  re- 
quest, but  stated  that  he  would  engage  to  give  him 
400/.  per  annum,  which,  with  other  advantages, 
would  amount  nearly  to  as  much  as  the  plaintiff 
asked  for. 

Lord  Ellenborough  was  of  opinion,  that  since 

the  letter  iteelf  related  merely  to  the  quantum  of 

salary,  the  mere  direction  upon  it  was  not  sufficient 

a  a  2  to 


556  CASES  AT  NISI  PRIUS, 

1816.       to  constitute  a  special  agreement,  such  as  was  con* 


■        V 

Chiodi 

V. 

Watkes. 


tended  for. 

Plaintiff  nonsuited* 

Garrow,  A.  G.  sndLawes  for  the  plaintiff. 

Topping  and  Toddy  for  the  defendant. 


IN  THE  KING'S  BENCH- 


GUILDHALL. 


Robinson  e.  Tobin. 

a  policy  it  rJrHIS  was  an  action  of  assumpsit  on  a  policy  of 
!j^t^^  insurance  on  goods  by  the  ship  Hazard,  at  and 
of  goods,  from  Liverpool  to  Amelia  island,  loss  alleged  by 
7aluedatJoo/- capture. 

but  upon  ita       ^F^1** 
turning  out 

£r«  £te£T"  The  declaration  aHeged  the  policy  to  have  been 
was  larger,  the  effected  on  the  plaintiff's  share  of  goods,  say  one- 
"«*  »       fifth,  valued  at  lOOOi 

added  in  the 
margin  of  the 

policy  on  the  On  production  of  the  policy  it  appeared,  that  the 
dT^ooblnj    insurance  had  originally  been  effected  "  on  the 

one-fifth, 

rduedatiooc/.frjiriiich^ 
notice  the  original  atipihtioiL 

8  « profits 
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«  profits  of  goods  valued  at  500L"  to  which  the      1816. 
defendant's  name  was  subscribed.  In  the  margin  of  R01Ii|g0K  ' 
die  policy  were  the  words  "  on  his  share  of  the  goods,         v. 
«  say  one-fifth,  valued  at  1000£"  and  under  them     Towir* 
the  defendant  had  subscribed  the  initials  of  his- 
name.    It  appeared  that  after  the  policy  had  been 
signed  by  the  defendant,  it  had  turned  out  that  his 
interest  was  larger  than  had  before  been  supposed,, 
and  on  that  account,  some  days  after  the  defend- 
ant's first  subscription,  the  marginal  words  had 
been  introduced. 

It  was  objected  for  the  defendant,  that  the  plain- 
tiff ought  to  have  averred  the  original  agreement 
in  the  declaration,  and  to  have  stated  specially  the 
insertion  of  the  marginal  memorandum,  and  not  to 
have  treated  the  whole  as  one  entire  agreement.  — 
But 

Lord  Eixenborough  was  of  opinion,  that  at  the 
time  of  the  alteration  all  was  in  Jieri,  and  that  the 
whole  constituted  but  one  agreement. 

Verdict  for  the  plaintiff. 

Scarlett  and  Richardson  for  the  plaintiff. 

Topping  and  Parke  for  the  defendants 


a  a  3 
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Baldney  and  Another  v.  Ritchie* 
a  pan  owner  T^HIS  was  an  action  of  assumpsit  for  goods  si>M 

ofavessel  A  t.  ,  *  ° 

who  orders  and  delivered. 

supplies  on  his 

wSouTn^nl  The  defendant  had  pleaded  in  abatement,  that 
tioninganyco-  as  to  part  of  the  goods,  the  promises  had  been 
^ot^«d  in  made  jointly  by  himself  and  James  Ritchie;  and  that 
abatement  that  as  to  the  rest,  the  promises  had  been  made  by  him- 
^^o^T     se^  an^  James  Ritchie  and  John  Ritchie,  jointly. 

who  ought  to 

•obed^the  It  appeared  that  the  defendant  had  ordered  from 
plaintiff  being  the  plaintiffs  a  large  quantity  of  copper  for  two 
ignorant  that  vessels,  the  Harmony,  and  the  Royal  Sovereign. 
other  part-  The  order  had  been  given  by  Walter  Ritchie,  the 
owners.  defendant,  in  his  own  name,  without  making  meii- 
the  defendant  tion  of  any  partners.  Walter  Ritchie  had  sent  an 
to  produce  an  order  to  the  captain  of  one  of  these  vessels  to  au- 
to thelhi^18  thorize  the  delivery  to  the  plaintiffs  of  the  old  cop- 
which  it  ap-  per :  this  order  had  been  signed  by  Walter  Ritchie 
l^uJhat"  in  his  own  name. 

delivered  to 

.^deSpn"  lt  was  obJected>  on  behalf  of  the  defendant, 
default  of  pro-  that  parol  evidence  of  this  order  was  not  admissi- 
ble^ t0iai£  ble ;  lt  had  been  Proved  to  be  in  tbe  custody  of  the 
tiffs  to  give      captain,  and  he  ought  to  have  been  subpoenaed.  — 

parol  evidence 

of  the  order,  since  the  possession  of  the  captain,  is  for  this  purpose  the  possession  of  the 

defendant. 

4  The 
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The  plaintiffs  had  given  notice  to  the  defendant  to       *8*& 
produce  upon  the  trial,  all  letters  and  other  docu-    Baldney 
ments,  &c.  relating  to  the  cause,  and  it  was  an*  and  Another 
swered,  for  the  plaintiffs,  that  a  delivery  to  the     rITchie. 
captain,  was  for  this  purpose  equivalent  to  a  de- 
livery to  the  defendant. 

Lord  Ellenborough  was  of  opinion  that  there 
was  such  a  privity  between  the  owner  and  the  cap- 
tain, that  after  notice  to  the  former,  the  evidence 
was  admissible. 

0 

The  terms  of  the  order  were,  "deliver  the  copper 
of  my  ship  the  Harmony"  It  further  appeared, 
that  the  name  of  Walter  Ritchie  only  was  exhibited 
upon  the  door  of  his  office  of  business  in  London; 
and  that,  upon  application  to  him  for  payment,  the 
bill  having  been  made  out  in  his  own  name,  he 
objected  only  to  the  amount,  and  offered  to  give  a 
bill  for  a  smaller  sum,  which  the  plaintiffs9  agent 
was  not  authorized  to  accept. 

On  the  part  of  the  defendant,  it  appeared  in 
evidence,  that  a  bill  of  sale  of  the  ship  Harmony 
had  been  executed,  transferring  the  property  to 
Waiter  Thomas  and  James  Ritchie,  and  that  a  bill 
of  sale  had  been  executed  of  the  Royal  Sovereign, 
transferring  the  property  to  Walter,  James,  John, 
and  Thomas  Ritchie  ;  and  that  the  ships  had  been 
duly  registered  in  the  names  of  these  persons  re- 
spectively, as  the  owners,  upon  the  oath  of  Walter 

a  a  4  Ritchie 


340  .  CASES  AT  NISI  P^IUS, 

1816.  Ritchie  and  others.  It  also  appeared,  that  the 
'  Baldney  '  defendant,  and  James  and  John  Ritchie,  had  carried 
and  Another  on  business  as  general  partners  at  Greenock;  and 
that  Thomas  was  dead. 


Vm 

RlTCHIB* 


Upon  this  evidence,  it  was  contended,  on  the 
authority  of  Du  Bois  and  Others,  Assignees,  &c* 
v.  Ludertyl  Marshall,  2*6,  that  the  defendant  was 
entitled  to  a  verdict :  the  Court  there  held,  that 
the  defendant  might  plead  a  secret  partnership  in 
abatement,  although  the  plaintiff  had  no  means 
of  knowing  of  the  partnership,  and  could  not  have 
proved  it* 

That  case,  it  was  contended,  was  stronger  than 
the  present,  since  in  the  case  of  a  ship  the  party 
might,  by  consulting  the  Register,  ascertain  who 
the  owners  really  were. 

The  Counsel  for  the  plaintiff  in  answer,  cited 
the  case  of  Doo  v.  Chippenden,  Abbott,  part  I. 
c.  8.  s.  8.  where  Lord  Kenyan  held  at  Nisi  Prius, 
upon  a  plea  in  abatement,  that  if  the  person  who 
gives  credit  for  the  repairs  of  a  ship  and  for  ne- 
cessaries supplied  for  the  use  of  the  ship,  does  not 
know  at  the  time  that  there  are  other  part-owners, 
he  may  sue  him  alone  from  whom  he  receives  the 
orders. 

Lord  Ellenborough  in  summing  up  to  the 
Jury,  informed  them,  that  the  question  for  their 
consideration  was,  whether  the  defendant  had  by 

his 
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1 

his  contract  rendered  himself  separately  liable,       ****» 
although  other  parties  were  jointly  interested  with    baldkby 
him  in  the  ship,  and  might  have  been  sued  con*  and  Another 
jointly  with  him.    A  general  partnership  would    j^  *' 
not  have  rendered  the  copartners  jointly  liable 
for  materials  supplied  to  the  ships,  since  in  such 
cases  the  partnership  was  to  be  governed  by  the 
Register.     That  if  the  plaintiffs  had  applied  to  the 
Register,   since  the  oath  of  one  wbuld  not  have 
bound  the  rest,  they  must  have  gone  through  the 
further  process  of  making  inquiry,  whether  those 
whose  names  appeared  as  the  owners  in  the  Re- 
gister, had  authorized  the  entry.     His  Lordship, 
after  commenting  on  all  the  circumstances  of  the 
case,  and  observing,  that  if  the  defendant  had 
meant  that  the  demand  should  be  made  upon  all, 
he  ought  to  have  given  some  intimation  to  the 
plaintiffs  that  others  were  .jointly  interested  with 
him,  left  it  to  the  Jury  to  say,    whether   the 
contract  had  been  made  by  the  defendant  solely,  , 

or  by  him  and  the  others  who  might  have  been 
joined. 

The  Jury  found  for  the  plaintifft. 

The  defendant  being  under  a  condition  to  give 
judgment  of  the  preceding  term,  the  counsel  for  the 
defendant  moved,  that  under  the  circumstances 
judgment  might  be  stayed  till  the  next  Term,  in 
order  to  give  an  opportunity  of  having  the  matter 
more  fully  considered,  and  suggested  that  Lord 
Kenyon'%  decision  had  been  adverted  to  in  the  case 

of 
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1816.      pf  Du  Bois  v.  Ludert,  which  had  been  very  much 

Baldney    considered  by  the  Court  of  Common  Pleas,  and 

and  Another  where  they  held,  notwithstanding  that  authority, 

Ritchie.     ^at  **  was  comPetenfe  to  a  partner  on  a  plea  in 
abatement,  to  bring  forward  a  secret  partner. 

Lord  Ellenborough.  —  With  all  the  respect 
which  I  entertain  for  the  opinion  of  that  Court, 
I  think  that  a  person  after  treating  de  piano  as 
on  his  own  account,  without  any  intimation  of  a 
partnership,  ought  not  to  be  afterwards  allowed 
to  spring  a  mine  upon  the  plaintiff,  by  bringing 
forward  a  partner  for  the  first  time  by  his  plea  in 
abatement.  ~  This  was  the  opinion  I  entertained 
before  I  was  furnished  with  the  decision  by  Lord 
Kenyon,  by  which  that  opinion  is  supported. 
My  only  doubt  arose  from  the  consideration  of  the 
manner  in  which  the  property  in  a  ship  is  acquired, 
and  whether  those  means  might  not  afford  a  more 
easy  access  to  a  knowledge  of  partners  than  in 
other  cases.  But  this  circumstance  does  not  ad- 
vance the  matter,  since  in  the  first  place  a  party 
possesses  no  compulsory  means  of  obtaining  access 
to  the  Register ;  and  if  he  could  the  Register 
would  not  be  conclusive. 

The  motion  was  accordingly  rejected. 

Garr&w,  A.  G.  and  Stephen  for  the  plaintiffs. 

Scarlett  and  Littkdalq  for  the  defendant 
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Bamford  v.  Harris.  1816. 

> *— 


^HIS  was  an  action  of  assumpsit  to  recover  the  w1*1*  b7 

sum  of  36/.  4s.  lid.  for  work  done  by  the  ^  \atTade 
plaintiff,  a  dyer,  who  had  been  employed  by  the  *•  amount  of 
defendant,  a  hat-manufacturer,  in  dyeing  his  taineTb^the*" 
hats.  —  The  defendant  had  paid  the  sum  of  30/.  hats  in  the  pro- 
**>  co«rt.  -£J*L 

deducted  from 

The  plaintiff  having  proved  work  done  to  this  Jejf^£, 

amount,  at  the  rate  of  9s.  for  every  dozen  hats,       fendmt  is  en- 
titled to  such 

The  Attorney-General  for  the  defendant,  relied  an  action 
upon  a  custom  in  the  trade,  that  the  damage  done  b">ught  *r 
to  hats  in  the  process  of  dyeing,  was  to  be  sus-  0ut  ^WnTany 
tained  by  the  dyer,  and  that  the  amount  was  to  be  noticc  of  iCt- 
deducted  from  the  sum  to  be  paid  to  the  dyer  for  ^^h  ^^ 

his  labour*  has  not  been 

any  previous 
adjustment  of 

Several  witnesses  were  called,  who  stated,  that  the  amount  of 
the  hats  when  sent  to  be  dyed  are  in  a  very  soft  *•  damagf # 
state,  and  that  in  the  process  blocks  of  wood  are 
inserted  in  them,  which  renders  them  liable  to  an 
injury  termed  the  dye-gall,  which  is  occasioned  by 
the  rubbing  off  the  line  part  of  the  beaver  from  the 
edge  of  the  crown,  by  letting  the  hat  fall  by  acci- 
dent or  by  attrition  against  the  sides  of  the  vessel. 
That  the  damage  done  to  each  hat  by  the  dye-gall 

varied 
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1816.       varied  from  the  sum  of  ^  to  8  or  9s.    They  all 

*  Bamford  *  a8ree^  ^at  *^e  ^oss  *n  suc^  cases  was  to  ^  slls" 
v.  tained  by  the  dyer  y  it  was  very  easy  to  discover 
Harris.  ^  dye-gall,  and  the  dyer  was  liable  tdithough 
no  particular  negligence  was  imputable  to  him. 
With  respect  to  the  mode  in  which  the  compen- 
sation was  to  be  made,  some  of  the  witnesses  stated, 
that  the  amount  was  usually  adjusted  so  as  best 
suited  the  convenience  of  the  parties ;  in  some 
instances  the  dyer  selling  the  galled  hats  to  the 
best  advantage  he  was  able,  and  in  others  the 
owner  taking  them  back,  and  making  a  deduction 
for  the  loss  as  much  in  favour  of  the  dyer  as 
he  could*  Other  witnesses  stated  the  custom 
to  be  for  the  employer  to  deduct  for  the  damage 
from  the  general  account  against  him  for  dyeing. 
It  was  also  proved,  that  six  dozen  of  the  hate,  for 
the  dyeing  of  which  the  plaintiff  claimed,  had  been 
dye-galled,  and  that  the  damage  exceeded  the  sum 
in  dispute. 

For  the  defendant  it  was  contended,  that  the 
custom  proved  nothing  more  than  that  the  damage 
accruing  from  the  dye-gall  was,  when  ascertained, 
to  be  sustained  by  the  dyer,  which  was  nothing 
more  than  the  law  would  direct  without  any  custom, 
and  that  before  it  could  become  the  subject  matter 
of  a  set-off,  it  was  necessary  that  the  amount  fthould 
have  been  previously  ascertained}  for  it  did  not 
assume  the  shape  of  a  debt  till  it  had  been 
liquidated  and  ascertained,  and  that  after  such 

liquidation 


AFTER  TRINITY  TERM,  56  GEORGE  III.  345 

liquidation  a  notice  or  plea  of  set-off  was  neces-       1£16. 
sary*  Bamford 

v. 

Lord  Ellenborough  left  it  to  the  jury,  upon  the  Ha»ri* 
-evidence  whether  a  custom  had  been  proved  to  the 
effect  contended  for  by  the  defendant,  namely,  that 
the  damage  sustained  from  dye-gall  was  to  be  de- 
ducted from  the  general  account  claimed  by  the 
dyer;  and 

The  jury  found  for  the  defendant. 

Gorrow,  A.  6.  and  Comyn  for  the  plaintiff. 

Scarlett  and  Gumey  for  the  defendant. 


Longdill  v.  Jones. 


*THIS  was  an  action  against  the  Sheriff  of  Mont-  An  action  for 
gomery shirt,  for  money  had  and  received  to  JJ^S^d*4  d£ 

the  plaintiff's  use.  rait  of  a  plain- 

tiff who  hat 

The  defendant  having  executed  a  writ  of  fieri  facial  Bet 
facias  at  the  plaintiff's  suit,  returned  that  he  had  as*jj*  ** 
levied  to  the  amount  of  22/.  10$.  llrf.,  but  claimed  executed  it,  if 
to  retain  the  sum  of  191.  13s.  lid.  for  rent  paid  to  *•  *****  ■«** 

money  in  hit 
Juodt  than  he  it  entitled  to  do,   the  party  injured  not  being  bound  to  proceed  by 
motion  in  Bank. 

the 
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J*'*       the  landlord  to  the  amount  of  1/.  11$.  for  auctio- 
Longdul    neer>s  expences,  sheriffs  poundage,  &c. 


V. 

Jones. 


Scarlett  for  the  defendant,  contended  that  the 
plaintiff  was  not  entitled  to  recover  against  the 
sheriff  in  such  an  action.  The  sheriff  according 
to  the  exigency  of  the  writ,  was  to  have  the  money 
in  court  on  a  certain  day,  and  if  he  was  guilty  of 
any  irregularity,  it  was  for  the  Court  to  deal  with 
him j  but  that  the  plaintiff  had  no  right  to  call  upon 
the  sheriff  except  through  the  medium  of  the  Court. 

Lord  Ellenborqugh.  —  If  the  Sheriff  retain 
more  in  his  hands  than  he  ought  to  Ijave  retained, 
he  is  liable  to  the  plaintiff  as  for  money  had  and  re* 
ceived  to  his  use.  He  is  entitled  to  his  poundage, 
which  is  the  strict  legal  remuneration  for  his 
trouble; 

Verdict  for  the  plaintiff  —  Damages  5L 

F.  Williams  and  Ross  for  the  plaintiff. 

Scarlett  for  the  defendant 
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SITTINGS  AT  WESTMINSTER. 


Hancock  v.  Welsh  and  Cooper. 

rJ^HIS  was  an  action  of  assumpsit,  brought  to  re-  in  an  action  of 
cover  the  sum  of  551.  as  one  half  year's  rent  J^f^1^ 
due  from  the  defendants  as  tenants  of  the  plaintiff's  signees  of  a 
farm,  from  the  22d  of  June.  banbupt  (who 

was  formerly 
tenant  to  A) 

A  person  of  the  name  of  Evans  being  tenant  to  ^oo^tndneT 
the  plaintiff  of  the  farm  in  question,  committed  an  one  issue  is, 
act  of  bankruptcy  on  the  19th  of  June,  on  the  22d  £h€e^JJ'a," 
a  commission  issued,  on  the  23d  a  provisional  as-  tenants  to  A. 
signee  was  appointed,  and  oh  the  8th  of  July  the  A  *"** 

j  *     j  •   A   j  1         ^     against  the  as- 

defendants  were  appointed  assignees  j  and  on  the  tignee*,  on  this 
evening  subsequent  to  the  appointment,  in  order  to  ""^  «•  *&**• 
prevent  the  cattle  from  being  distrained  for  rent,  8iye  Mcto  t£ 
they  entered  upon  the  premises  and  drove  them  off.  tenancy  of  the 
The  cattle  were  afterwards  pursued  and  seized  by  ^o^rough 
Myers  j  the  plaintiff's  bailiff,  for  the  rent  due  June  by  A.  forrenu 
the  22d.  —  The  defendants  replevied  the  cattle, 
and  Myers  having  made  cognizance  as  the  bailiff 
of  the  present  plaintiff,  one  issue  in  the  action  of 
Welsh  and  Cooper  v.  Myers  was,  whether  Welsh 
and  Cooper  held  the  farm  as  the  assignees  of  Evans 
at  the  time  of  the  distress.    This  issue  having  been 
found  against  them,  it  was  now  contended  that  the 
judgment  was  conclusive  upon  the  question  whether 
the  defendants  were  liable,  as  the  assignees  of 

Evans, 
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1816.       Evans,  to  the  half  year's  rent,  since  it  proved  thetn 

Hancock    to  ^ave  ^een  ^e  tenants  at  a  period  subsequent  to 

v.         the  %2d  of  June. 
Wsuiiaod 

It  was  contended  for  the  defendants,  that  a  mere 
entry  on  the  premises  for  the  purpose  of  taking 
away  the  cattle,  could  not  render  the  assignees 
liable  as  tenants ;  and  the  case  of  Wheeler  v. 
Brmnahy  3  Campb.  340.  was  referred  to  *,  and  it  was 
urged  that  the  record  in  Welsh  and  Cooper  v.  Myers, 
was  not  admissible  in  evidence  on  the  present  oc- 
casion, since  the  parties  were  not  the  same. 

Lord  Ellenborough. — As  to  die  case  of  Wheeler 
v.  Bramah,  I  am  still  of  the  same  opinion.  The 
assignees  upon  their  appointment  were  entitled,  if 
they  chose  it,  to  relinquish  the  lease  as  damnosa 
hcereditoSi  but  if  they  once  assumed  the  character  of 
tenants,  they  could  not  afterwards  divest  themselves 
of  responsibility  as  tenants.  If  they  had  joined 
issue  on  this  point  with  a  mere  stranger,  the  verdict 
would  have  been  evidence  against  them,  and  being 
evidence,  I  think  it  is  conclusive  evidence. 

Verdict  for  the  plaintiff 

Topping  and  Spankie  for  the  plaintiff. 

Gorrow,  A.  6.  and  Espinasse  for  the  defendants. 
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Doe  on  the  several  Demises  of  the  Bishop  of      isie. 
London,  and  of  Marshall  v.  Weight.  v     \     -' 

^'HIS  was    an  action  of  ejectment  brought  to  A  party  who 
recover  the  possession  of  seven  poles  of  land  hatcnJ°yedaa 
in  front  of  Marshall? $  house  at  Hornsea.  upon  a  ^^ 

mon  for  mors 

The  land  in  question  which  adjoined  the  high-  yea^iTnot7 
way,  was  part  of  the  manor  of  Hornsea,  of  which  Fret|«<w 
the  Bishop  of  London  was  the  lord,  and  Marshall  *°™  £££?* 
claimed  by  virtue  of  an  Inclosure  Act,   which  mentwheu 
authorized  the  commissioners  to  sell  part  of  the  ^tSlVtiwu 
wastes  to  be  enclosed,  in  order  to  defray  the  ex-  ingtubsequmt- 
pences.  ly  accepted  a 

r  conveyance  of 

.  contiguous  land 

The  commissioners  acting  under  this  authority  j*  ^icV** 
had  sold  to  Marshall  the  land  in  question.  iTde^ribed  a? 


watte  land. 


The  defendant  relied  on  a  clause  in  the  In- 
closure Act,  (which  is  usually  inserted  in  such 
Acts,)  by  which  it  was  enacted,  that  no  encroach- 
ments on  the  waste  which  had  existed  for  SO  years 
before  the  passing  of  the  Act,  should  be  considered 
as  part  of  the  waste,  and  that  no  title  derived  by 
virtue  of  such  encroachment  should  be  disputed. 
And  it  was  proposed  to  prove,  that  the  land  in 
question  had  for  40  years  back  been  continually 
occupied  by  Wright  who  was  a  carpenter,  and 
those  who  had  before  him  carried  on  the  same 
business  in  the  adjoining  premises,   by  placing 

timber  there,  by  putting  up  stakes  upoa  it,  and 
VOL.  i.  *b  £  by 
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181$.      by  raising  a  small  bank  between  the  land  and 
j^       the  road. 

Wright.        -£he  defendant  proceeding  to  prove  such  oc- 
cupation, 

Topping  for  the  plaintiff  objected,  that  the 
evidence  of  such  occupation  previous  to  the  year 
1787  was  inadmissible,  inasmuch  as  in  that  year 
the  defendant  had  accepted  a  conveyance  of  an 
adjoining  piece  of  land  by  the  homage  which 
in  setting  out  the  abuttals,  described  the  land  now 
in  dispute  as  waste  land.  Having  therefore  adopted 
the  description  of  the  land  as  waste  at  that  time, 
he  could  not  now  contend  that  it  was  antecedently 
an  encroachment  from  the  waste. 

Lord  Ellenborough.  -p-  Its  leading  description 
at  that  time  was  waste,  and  it  was  properly  de- 
scribed as  such.  Afterwards  the  Act  attached  on 
the  possession,  and  what  was  before  waste,  became 
by  the  operation  of  the  Act  of  another  quality. 
I  think  therefore  that  the  whole  of  the  evidence 
may  be  gone  into. 

The  defendant  having  proved  the  occupation  as 
above  stated,  Lord  Ellenborough  was  of  opinion, 
that  since  the  land  had  been  so  long  occupied  by 
putting  up  stakes,  depositing  wood  there,  and  by 
a  kind  of  enclosure  (the  tank)  from  the  road,  the 
defendant  was  entitled  to  a  verdict. 

Verdict  for  the  defendant. 
Topping 
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Topping  and  Espinasse  for  the  plaintiff.  1816. 

The  Attorney-General  for  the  defendant 


v ,— ' 

Dos 
Wright* 


Hume  v.  Old  acre* 


'J'HIS  was  an  action  of  trespass,  quare  clausum  in  trespass 

#&-  star 

have  been  com* 

The  declaration  alleged  that  the  defendant,  on  ««^  «  * 

particular  nay, 

the  27th  day  of  March,  and  on  divers  other  days  and  on  divm 
and  times,  between  that  day  and  the  exhibiting  of  <?her  **w  *nd 
the  plaintiff's  bill,  broke  anci  entered  the  plaintiff's  that^ay  and1 

Close,  &C.  the  exhibiting 

of  the  bill,  &c. 
The  plaintiff 

For  the  plaintiff  it  was  proposed  to  give  in  evi-  may  prove  an 
dence  two  acts  of  trespass,  one  on  the  4th  of  March  J^^^J 
before  the  time  laid  in  the  declaration,  and  another  day  specified, 
within  the  time;  but  on  the  objection  being  taken,  ^onfined'to  ** 

that  single  act. 

Lord  Ellenborough  held,  that  it  was  competent  j^"  action  °* 
to  the  plaintiff  to  give  in  evidence  one  act  of  tres-  a  huntsman  for 
pass  anterior  to  the  time  laid  in  the  record  j  but  h«nting  ©▼« 
that  in  such  case,  he  would  be  confined  to  one  act  another, 
of  trespass,  though  he  might  give  in  evidence  any  damages  may 

be  recovered* 
not  only  for  the 

mischief  immediately  occasioned  by  the  defendant  himself,  but  also  for  that  done  by  the 

concourse  of  people  who  accompanied  him, 

bbS  number 
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*616*       number  of  acts  of  trespass  within  the  time  laid  in 
Hume      the  record,  if  he  confined  himself  to  that  time. 


*>• 


Oldaorb,  jt  appeared  that  the  defendant  was  the  huntsman 
to  a  society  called  the  Berkeley  Hunt,  and  that  the 
defendant  followed  the  hounds,  accompanied  by  a 
concourse  of  people,  over  the  plaintiff's  land. 

Gurney,  for  the  defendant,  in  his  address  to  the 
jury,  contended,  that  they  were  to  estimate  the 
damage  according  to  the  mischief  which  the  de- 
fendant bad  individually  occasioned  by  his  trespass. 
But, 

.  Lord  Ellenborouoh  interfered,  stating  his  opi- 
nion, that  the  defendant,  being  a  co-trespasser,  was 
liable  to  answer  for  the  whole  of  the  damage. 

Verdict  for  the  plaintiff. 

The  Attorney-General,  Scarlett,  and  Spankk  for 
the  plaintiff. 

Gumey  said  Holland  for  the  defendant. 
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Marsh  and  Another,  Assignees  of  Harrison  and      18)6. 
Others  v.  Meager.  v 

v  In  an  action  by 

^HIS  was  an  atfion  on  a  bill  of  exchange,  ac-  &***&*** 

cepted  by  the  defendant,  and  indorsed  to  the  where  nono- 
bankrupts.  tice  ****  &**» 

given  to  dispute 
the  bankruptcy, 

No  notice  having  been  given  under  the  statute ;  a  deposition, 
for  the  purpose  of  disputing  the  bankruptcy,  the  SSSStH^ 
deposition  of  a  witness  was  read,  from  the  proceed-  semed  himself, 
ings  under  the  commission,  in  Order  to  prove  the  ££^V£ed 
act  of  bankruptcy.  admitted  that 

he  absented 

The  deposition  (dated  on  the  20th)  stated,  that  purpose  of 
Harrison  and  the  other  partners,  absented  them-  abiding  hi* 
'  selves  on  the  8th,  and  that  they  had  admitted,  in  a  ^  tpedfyiag 
conversation  with  the  deponent,  that  they  had  ab-  thetimeof  such 
sented  themselves  for  the  purpose  of  avoiding  their  IJ^^gm 
creditors:  the  date  of  the  conversation  was  not  f<«" evidence 

Specified.  to  prove  the 


Giffbrd  for  the  defendant,  objected,  that  this  was 
not  evidence  of  an  act  of  bankruptcy,  since  it  did 
not  appear  that  the  conversation  was  either  contem- 
porary with  the  act  of  absenting,  or  immediately 
subsequent  to  it. 

Lord  Ellenborough,  being  of  that  opinion,  the 
plaintiff  was  nonsuited,  (a) 

(*)  See  Bateman  v.  Bailey*  5  T.  R.  52a.  Ambrose  v.  Ckndot*  Amh 
a6j.     Cos*  temp,  Bardw.  a6;.    Robton  v.  Kemp*  4  Rsp.  ajj. 

bbS  -       The 


act  of  bank- 
ruptcy. 
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1816.  The   Attorney-General  and   Marry att   for  the 

'   Matrsh  '  Plaintiff. 

and  Another, 

Meager.  Giffbrd  for  the  defendant. 


Rex  v.  Cutler. 

A  patentee  in    ^HIS  was  a  scire  facias,  brought  to  repeal  lettere 
tiok«rafup  patent  which  had  been  granted,  for  an  inven- 

the  principle  in  tion  claimed  by  the  defendant. 

which  his  in* 

vention  con-  ... 

eisu ;  if  thii         The  material  question  arising  on  the  pleadings, 
principiebeaot     a~   whether  the  invention  was  new. 

new  the  pa-  ^ 

tent  cannot  be 

thou0^?'  **"  *'  appeared,  from  the  defendant's  specification, 
pear  that  the  that  the  invention  consisted  in  a  new  mode  of  feed- 
application  of  jng  the  fire  in  a  grate,  by  a  supply  of  fuel  from 
as  described 'in  below,  instead  of  from  above,  in  the  usual  way.— 
the  specifica-  The  coals  intended  to  be  consumed  in  the  course 
of  the  day,  were  to  be  deposited  in  a  chamber 
beneath  the  grate,  so  placed,  that  at  first  the" 
higher  surface  of  the  chamber  was  to  be  on  a 
level  with  the  lower  surface  of  the  grate.  The 
fire  being  afterwards  lighted  in  the  grate,  as 
the  coals  in  the  grate  were  gradually  consumed, 
their  place  was  to  be  supplied  by  winding  up  the 
coals  from  the  chamber,  by  means  of  a  rack 
and  pinion.  The  coals,  as  long  as  they  remained 
in  the   box,  were  unignited,  the  air  being  ex* 

11 


turn,  is  new. 
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eluded  from  below,  and  did  not  become  ignited,  1816. 

until,  by  being  wound  up  into  the  grate,  they  had  r£T""*' 

been  brought  into  contact  with  the  coals  previously  «. 

ignited  and  exposed  to  the  access  of  the  air.      '  Cutler. 

The  defendant,  in  his  specification,  had  summed 
up  the  amount  of  his  claim;  stating,  my  invention 
consists  in  this,  that  the  fuel  necessary  for  sup- 
plying the  fire,  shall  be  introduced  at  the  lower 
part  of  the  grate,  in  a  perpendicular,  or  in  an 
oblique  direction  :  as  to  the  manner  of  performing 
it,  it  is  set  forth  in  the  annexed  descriptions  and 
drawings. 

In  order  to  disprove  the  novelty  of  this  invention* 
evidence  was  given  that  Mr.  Marriott,  a  manufac- 
turer of  grates  and  stoves,  had  in  the  year  1812 
made  a  model  (which  was  produced)  of  a  grate 
and   its  appendages,    for    cooking.     The   grate, 
which  was  of  considerable  length,  was  furnished 
with  a  door ;  when  this  door  was  open,  the  grate  in 
no  respect  differed  from  an  ordinary  one,  but  when 
the  door  was  shut,  no  part  of  the  grate  was  visible 
except  a  few  of  the  highest  bars  $  and  the  whole  of 
the  grate  having  been  filled  with  coals,  and  the 
coals  within  the  bars  above  the  door  having  been 
lighted,  the  coals  in  the  lower  part  of  the  grate  were 
carried  up,  for  the  purpose  of  supplying  the  con- 
sumption above  by  means  of  a  rack  and  pinion,  at 
the  discretion  of  the  cook.     The  principle  of  this 
grate,  it  was  contended,  was  precisely  the  same  with 
that  for  which  the  patent  was  claimed  j  the  lower 
b  b  4  part 


S56  OASES  AT  NISI  PRIUS, 

1316.  part  of  the  grate,  when  the  door  was  shut,  being  in 
effect  a  closed  chamber,  to  which  the  air  had  no 
access,  and  the  coals  being  gradually  wound  up 
from  this  chamber  so  as  to  afford  a  supply  to  the 
fire  above.  —  Marriott  stated  that  he  had  also  ap- 
plied the  same  principle  to  a  common  grate  long 
before  the  date  of  the  patent  —  Another  manufac- 
turer, of  the  name  of  Coombe,  exhibited  a  grate  for 
cooking  nearly  on  the  same  construction.  The 
grate  was  supplied  with  two  doors,  one  above  the 
other ;  when  both  were  shut,  the  air  was  supplied 
by  a  ventilator  from  below ;  when  the  lower  door 
was  shut,  and  also  the  ventilator,  and  the  higher 
door  thrown  open,  the  closed  part  of  the  grate  sup- 
plied the  place  of  a  chamber,  from  which  the  coals 
were  wound  up  by  a  rack  and  pinion,  in  order  to 
supply  the  fire  above  as  it  Was  wanted  for  culinary 
purposes. 

It  was  contended  for  the  defendant,  that  his  in- 
vention went  beyond  that  exhibited  in  these  grates; 
in  the  latter  there  was  no  fresh  introduction  of  fuel 
into  the  grate,  so  as  to  give  a  perpetual  supply,  there 
was  nothing  more  than  a  means  of  contracting  or 
compressing  coals  already  within  the  grate,  which 
could  not  be  done  without  gradually  diminishing 
the  size  of  the  grate  itself.  According  to  the  de- 
fendant's construction,  on  the  contrary,  the  cham- 
ber was  independent  of  the  grate,  placed  below 
it,  and  the  fuel  was  gradually  wound  up  from  the 
chamber  without  at  all  contracting  the  size  of  the 
grate  itself.    It  was  also  contended,  that  there  were 

some 
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some  minor   advantages  which  the  patent  grate  1816. 

possessed  over  those  which  had  been  exhibited  in  R^ 
evidence.  v. 


Cutler. 


Lord  Ellenborough  was  of  opinion  that  the 
principle  on  which  the  two  grates  were  constructed 
was  identical  with  that  described  in  the  terms  of 
the  specification,  which  was  for  a  mode  of  sup- 
plying fuel  from  below,  and  there  was  nothing 
predicated  in  the  specification  of  raising  the  fuel 
from  below  the  grate ;  it  was  merely  for  elevating  a 
supply  of  fuel  from  below,  and  that  the  defendant 
had  confined  himself  by  thus  summing  up  the  ex- 
tent of  his  invention,  to  the  benefit  of  this  principle. 

Verdict  for  the  Crown. 

» 

The  Attorney-General,  Holland,  and  DvwUng, 
for  the  Crown. 

Topping,  Scarlett,  and  Gaselee,  forthedefendant. 


Rex  v.  the  Inhabitants  of  Hammersmith. 
THIS  was  an  indictment  for  the  non-repair  of  two  if  the  d«crip- 

roads.  tionofanhigh- 

tvauo.  way  in  an  in- 

dictment lor 
the  non-repair  of  it  be  too  indefinite,  being  equally  applicable  to  several  highway*  ad- 
vantage should  be  taken  by  plea  in  abatement,  and  the  description  given,  if  true  in  faet, 
cannot  be  objected  to  at  the  trial  under  the  plea  of  the  general  issue. 

One 


Hammer- 
smith. 
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W18.  One  count  alleged,  that  in  the  hamlet  of  Ham- 

H^  mersnrith,  in  the  parish  of  Fulham,  in  the  county  of 
*•         Middlesex,  there  was  a  certain  highway  leading 

from  Hammersmith  towards  and  unto  Uxbridge>  in 

the  same  county. 

Marryatt  for  the  defendant,  objected  that  the 
description  was  too  indefinite,  since  it  would  equally 
apply  to  many  other  roads,  it  might  as  well  have 
been  described  as  the  road  to  London. 

Lord  Eixbkbc  :iauGH.  — T  But  is  it  not  true  that 
it  does  lead  from  Hammersmith  to  Uxbridge  as 
alleged ;  if  so,  and  there  had  been  five  other  roads 
to  which  the  description  would  equally  have  applied, 
you  should  have  pleaded  in  abatement,  alleging 
that  all  these  roads  were  equally  well  known  by  the 
description  given  ^n  the  indictment ;  but  the  ob- 
jection cannot  be  taken  under  the  plea  of  Not 
Guilty.   . 

There  was  a  verdict  for  the  Crown  as  to  one  of 
the  roads,  (a) 


(a)  In  this  case  the  prosecutor  mg  shall  appear  to  have  been  vex- 

was  examined  for  the  prosecution,  atious,  yet  the  court  would  scarcely 

and  no  objection  was  taken  to  his  presume,  in  the  first  instance,  that 

competency,  and  (sembie)  a  prose-  the  prosecutor's  conduct  had  been 

cutor  in  such  case  is  a  competent  vexatious,  so  as  to  raise  an  objec- 

wiiness,  since,  though  the  court  is  tion  to  his  competency,  especially 

authorized  to  award  costs  against  after  the  finding  of  a  bill  by  the 

the  prosecutor  in  case  the  proceed-  Grand  Jury. 

Gurnet/. 
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Gurney  and  Andrews  for  the  prosecution.  1816. 

Rex. 
Marryatt  and  Reader  for  the  defendants.  v. . 

Hammer- 
smith. 


Rex  v.  Hill  Darlet  and  Others: 

'J'HIS  was  an '  indictment  against  three  defendants,  Upon  an  in. 

for  winning  from  the  prosecutor,  at  one  sitting,  dlftinent  j£^ 
more  than  10/.  to  wit,  the  sum  of  1355/.  12s.  6fd.  than  xo&at 
against  the  statute  9  Ann.  c.  14.  s.  5.  °M  rittin*  t 

0  v  &c.  under  the 

Statute  9  Ann. 

The  prosecutor  stated,  that  he  had  when  he  c.  1418.5.  the 
began  to  play,  two  bills  of  exchange,  one  for  123/.  ^  convive?7 
and  the  other  for  1200i;  and  also  between  80/.  of  winning  a 
and  90/.  in  money,  and  that  he  first  played  with  dut^Sed  in 
Bennett  (one  of  the  defendants)  alone,  to.  whom  the  indictment. 
he  lost  about  80/. 

Gurnet/  objected,  that  the  indictment  could  not 
be  sustained,  since  part  of  the  money  was  lost  to 
Bennett  alone,  and  admitting,  that  the  bills  of 
exchange  could  be  considered  as  money,  and  that 
they  were  won  by  the  three  defendants  jointly, 
they  would  not  make  up  the  amount  charged  to 
have  been  won,  viz.  1355/.  12s.  6jrf.  But  it  was 
necessary,  he  contended,  to  prove  the  sum  precisely 
as  laid,  since  the  judgment  of  the  Court  upon 
it  is,  "  quod  convictus  est*9  JR.  v.  Luckup,  Str.  1048, 

and 
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1816*      and  the  judgment  is  to  be^the  finiqcfotion  under 
g^       the  statute,  of  an  action  to  recover  a  penalty  to  the 
*.         amount  of  five  times  the  sum  won.  —  But 

Hiix 

and  Oth«*.  Lord  Ellenborough  was  of  opinion,  that  al- 
though if  the  prosecutor  had  averred  in  the  in- 
dictment that  the  defendants  had  won  bills  of 
exchange  of  a  specified  amount,  the  allegation 
must  have  been  proved  as  laid ;  yet  that  since  the 
sum  only  was  averred,  and  that  under  a  videlicet, 
the  prosecutor  was  entitled  to  prove  the  winning 
of  a  smaller  sum. 

The  defendants  were  afterwards  found  guilty 
of  winning  a  smaller  sum  than  that  alleged  in  the 
indictment. 

Garrvw,  A.  G.  and  Mamjatt  for  the  prosecution. 

Gurney,  Nolan,  and  Spankie  for  the  defendants. 


See  Jtar  ▼•Gtttan,  6  T.  R.  %6$.    Mxx  y.  Bwrditt,  i  Lord  Adfm. 
149.     Rtx  v.  Baymsy  Lord  Raytn.  x*6j. 
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Raw  son  and  Another  v.  Walker  and  Another.         1816. 


T^HIS  was  an  action  on  a  promissory  note,  for  the  The  assignee* 
payment  of  66/.,  on  demand,  to  the  plaintiffs.      in^  ****- 

bankrupt  may 

The  plaintiffs  were  the  assignees  under  a  com-  maintain  an  ac- 
mission  of  bankrupt  against  Lightfoot  and  another,  ,2^^ 
and  had  sold  a  quantity  of  furniture,  part  of  the  given  as  a  coi- 
bankrupt's  estate,  to  one  of  the  bankrupts,  and  the  ^  gooST tow 
defendants  had  given  the  note  in  question  as  a  col-  by  them  to  one 
lateral  security  for  the  payment  of  the  price  of  this  rsJ^      " 
furniture.    No  final  dividend  had  been  paid  under     The  defend- 
the  commission,  and  no  allowance  bad  l>een  re-  ^£%S^ 
ceived  by  the  bankrupts  from  the  assignees,  and  note  to  pay  •» 
the  vendee  had  become  bankrupt  a  second  time  ^^^ 
within  a  twelvemonth.  evidence  to 

shew  a  la- 
bility on  a  con*- 

On  the  part  of  the  defendants  it  was  contended,  tfogency  only* 
that  the  payment  was  to  be  made  out  of  the  bank- 
rupts'  allowance  as  far  as  it  went,  and  the  residue 
only  by  the  defendants,  in  case  the  allowance  should, 
not  be  sufficient  to  discharge  the  debt.  That  this 
was  contrary  to  the  duty  of  the  plaintiffs  as  as- 
signees, to  sell  upon  such  a  collateral  and  condi- 
tional security,  and  that  at  all  events  the  note  could 
not  be  put  in  suit  till  a  final  dividend  should  have 
been  made,  by  which  it  would  be  ascertained  to 
how  much  the  defendants  were  liable,  and  that*it 
was  competent  to  the  defendants  to  shew  what  the 
real  terms  were,  on  which  the  note  was  given. 

Lord 
6 
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1816.  Lord  Ellenborough.  —  I  am  ready  to  admit  any 

V"^2^80N  '  evidence  for  the  purpose  of  shewing  that  the  con- 
and  Another  sideration  of  the  note  was  illegal,  but  I  cannot  re- 
v-         ceive  parol  evidence  inconsistent  with  the  terms  of 
and  Another  the  note.  —  By  this  instrument,  the  defendants  un- 
dertake to  pay  the  amount  of  the  note  upon  de- 
mand, and  they  cannot  adduce  evidence  to  shew 
that  it  was  not  to  be  so  paid,  but  upon  a  contin- 
gency only. 

Verdict  for  the  plaintiffs. 

Garrcw,  A.  G.  and  Puller  for  the  plaintifls. 

Jervis  and  Campbell  for  the  defendants. 


See  Hoare  and  Others  y  Graham  and  Another,  3  Camp.  57.  Raines 
rKnightlji  Skim.  454. 
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IN  THE  KING'S  BENCH. 


SITTINGS  AT  GUILDHALL. 


Biixings  v.  Waters.  1816. 


T^HIS  was  an  action  of  assumpsit  for  work  and  A  < 

labour,  &c.  cuTt<  ™vwt 

'  against  the  pe- 

titioning cre- 

The  defendant  was  the  petitioning  creditor  under  ditor  thc_ex" 

*  °  pences  of  an 

a  commission  of  bankrupt  against  Alien  and  another,  unnecessary 
and  the  action  was  brought  by  the  plaintiff  for  ser-  and  *****". 
vices  rendered  by  him  as  a  messenger  under  the  mc^Mmi,* 

commission.  without  speci- 

fic authority 
from  the  pe- 

The  principal  question  was,  whether  the  defend-  Zoning  «- 
ant  was  liable  for  the  expences  of  a  journey  by  the  tor' 
plaintiff  to  the  Isle  of  Man,  which  had  been  sug- 
gested as  advisable  by  the  solicitor  under  the  com- 
mission, in  order  to  ascertain  what  property  the 
bankrupt  had  there,  before  it  became  notorious  that 
a  commission  had  issued,  and  to  secure  as  much  as 
the  laws  of  the  island  permitted  him  to  do  foe  the 
benefit  of  the  creditors.  —  The  case  of  Hartop  v. 
Juckes,  2  Maule  &  Sel  438,  was  relied  on  to 
shew,  that  previous  to  the  assignment  the  petition- 
ing 
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1816.      iog  creditor  was  liable  to  the  messenger  for  his  fees 
bJ2£J[^  for  business  done  under  the  commission.    And  it 
v.         was  proved  that  the  solicitor  had  stated  to  the  de- 
Watus.    fendant  that  the  messenger  was  going  out  to  the 
Isle  of  Man  upon  their  business*  and  that  the  de- 
fendant referred  him  to  Bbrrtie,  his  partner,  who 
did  not  oppose  the  measure,  but  inquired  whether: 
it  would  be  necessary  to  employ  an  attorney  there. 

Lord  Ellenbobough.  —  The  case  of  Hartop  v. 
Juckes  does  not  contain  any  new  principle :  the  de- 
fendant was  there  held  to  be  liablf  cm  the  ground 
of  the  special  contract ;  although  it  may  be  conve- 
nient that  the  messenger  shall  receive  his  fees 
through  the  medium  of  the  attorney,  the  latter 
cannot  be  compelled  to  pay  them.  The  petitioning 
creditor  is  liable  for  all  necessary  expences,  and  the 
question  here  is,  whether  these  expences  are  ne- 
cessary. He  may  indeed,  by  his  contract,  render 
himself  further  liable,  but  has  he  done  so?  The 
sending  a  messenger  from  England  for  the  purpose 
of  seizure  would  not  be  necessary,  even  supposing 
that  the  property  was  liable  to  be  seized. 

On  the  part  of  the  defendant  it  was  contended, 
that  although,  in  general,  the  petitioning  creditor 
is  liable  for  the  business  which  is  necessary  to  be 
done  under  the  commission,  yet  that  in  this  in- 
stance, with  respect  to  the  journey  to  the  Isk  of 
Man,  the  defendant  was  not  liable,  since  the  mea- 
sure was  unnecessary,  and  had  been  undertaken  at 

the 
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the  instance  of  the  solicitor,  who  had,  in  fact,  sole-  1816. 

ly  employed  the  messenger,  and  that  the  defendant  Billings 

had  done  nothing  more  than  make  a  deposition  of  v. 

the  debt,  in  order  to  give  efficacy  to  the  pro-  Watebs* 
ceedings. 

Lord  Ellenborough  was  of  opinion,  that  a  di- 
viding line  should  be  drawn  between  those  ex- 
pences  which  were  essential  to  carrying  the  com- 
mission into  effect,  and  the  expences  of  a  fruitless 
journey.  The  expences  would  be  endless  if  a 
messenger  were  to  be  sent  to  every  quarter  where 
property  of  the  bankrupt  was  expected  to  be  found, 
and  where  inquiry  ought  to  be  made;  he  might 
be  sent  to  South  America.  If  such  inquiries  should 
be  necessary,  they  might  be  made  by  letter.  The 
petitioning  creditor  was  certainly  liable  to  the  ex- 
pence  of  suing  out  the  commission,  advertizing  in 
the  Gazette,  and  other  charges  necessary,  in  order 
to  give  effect  to  the  commission,  but  the  solicitor 
ought  to  use  a  sound  discretion  on  the  subject,  and 
neither  he  nor  the  messenger  could  charge  ex- 
pences wholly  unnecessary  without  special  autho- 
rity from  the  petitioning  creditor.  The  question 
therefore  for  the  jury  was,  whether  they  deemed 
the  expences  of  the  journey  to  be  necessary. 

.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
sum  of  8/.  2s.  4d*  excluding  the  expences  of  the 
journey. 

vol.  1.  c  c  Jems 
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1819.  Jervis  and  Nolan  for  the  plaintiJE 

' » ' 

BfLUNOS 

«.            Garrow,  A.  G.  and  Scarlett  for  the  defendant. 
Waters.      . • 

See  Fmcbett  t.  How  and  Jarrattt  %  Camp*  175.  Tom  ▼•  fl*j«i 
tttpnu  278.  Arroujsmitb  y.  Barfird,  ib.  **  *ot,  Air/^  ▼.  Jiwiu, 
»  Maule  &  SeL  438. 


re^nntrer* 


TwENTYMAN  17.  HaKT. 

^HfTIhip  ^HIS  was  an  action  of  assumpsit,  to  recover  the 
who  does  not  amount  of  necessaries  provided  for  a  vessel,  of 

'hwbtSStSt  w^c^  ^e  defendant  was  the  mortgagee. 

Decenaries 

^!S!h!^m  Fhvxrfc®'  the  owner  of  the  vessel,  being  in- 
'  1  to  a  debted  to  the  defendant,  indorsed  the  certificate  of 
registry  to  him,  as  a  collateral  security,  and  after- 
wards a  new  register  was  made  in  the  name  of  the 
defendant.  The  defendant  afterwards  delivered  up 
the  old  certificate,  but  did  not  make  are  transfer  of 
the  vessel.  The  order  for  the  goods  was  given  by 
the  captain  of  the  vessel,  who  gave  the  name  of 
Flowerdew  as  the  owner,  and  the  plaintiff  knew  no 
other  owner  than  Flowerdew  in  the  transaction. 

Under  these  circumstances,  Marryatt  for  the 
defendant  contended,  that  he  was  not  liable  to  the 
present  demand,  and  he  cited  the  cases  of  Jackson, 

v.  Vernon, 


Hart. 
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v*  Vernon,  1  H.  BL  114.    Gunnery  v.  Blackburn,       1816. 
1  H.  BL  117-  (in  not.)  Young  v.  Brander,  8  £<tt*y  *  Tw^m „ ' 
10.  and  Frazer  v.  Marsh,  13  Jkwf,  288,  as  decisive 
to  shew  that  a  mere  mortgagee  of  a  ship,  who  does 
not  take  possession,  is  hot  liable  for  supplies  pro* 
vided  to  a  ship. 

Lord  Ellenborough.  —  Since  the  repairs  were 
done  by  order  of  the  captain,  and  the  plaintiff  knew 
no  owner  except  Ftowerdew,  and  the  defendant  was 
never  in  possession  of  the  ship,  the  plaintiff  must 
be  called. 

Plaintiff  nonsuited. 

Gaselce  and for  the  plaintiff. 

Marry att for  the  defendant 


See  Wutcrdell  v.  Dale*  7  T.  R.  306.  and  Abbott.  Part  z.  c.  1.  s,  zz, 
12,13,14. 


Guthrie  and  Another  v.  Wood. 

^HIS  was  an  action  of  trover,  brought  to  recover  Goods  seized 

the  value  of  a  number  of  presses  and  other  J^f^  £&r 
articles,  under  the  following  circumstances.  *  distress  for 

rent  without 
any  collision,  and  purchased  by  a  trustee  of  the  tenant's  estate  under  an  assignment  by 
such  tenant*  for  the  benefit  of  the  creditors,  out  of  the  trust  funds,  are  not  liable  to  be 
taken  in  execution  by  an  annuity  and  judgment  creditor,  although  they  are  permitted  by 
the  trustees  to  remain  in  the  possession  of  the  tenant 

c  c  2  Eastman, 
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< 


1816.  Eastman,  who  was  a  packer,  was  the  proprietor 

-  G  w  *  of  the  goods  in  question,  and  he  made  an  assign* 
and- Another  ment  of  them  to  Wood,  the  defendant,  as  the  trus- 
*  tee  for  Hewett,  in  order  to  secure  the  payment  of 
an  annuity  sold  by  Eastman  to  the  latter.  Eastman 
afterwards  assigned  his  counting-house,  fixtures, 
and  utensils  in  trade,  to  Guthrie  (one  of  the  plain- 
tiffs)  and  others,  for  the  benefit  of  his  creditors, 
subject  to  the  annuity  to  Hewitt  Eastman  was 
permitted  to  remain  in  possession  of  the  goods,  and 
whilst  he  continued  in  possession,  Pearson,  the 
landlord  of  the  premises,  sent  in  a  distress  for  rent, 
and  the  goods  in  question  were  sold  under  the  dis- 
tress, and  purchased  by  Guthrie,  who  paid  for 
them  (as  was  contended  on  the  part  of  the  de- 
fendant) out  of  the  funds  which  he  held  in  his 
.  hands,  for  the  benefit  of  the  creditors,  and  charged 
the  amount  of  the  purchase  to  them.  Eastman* 
still  remained  in  possession  of  the  goods,  and  they 
were  seized  under  an  execution,  at  the  suit  of 
Wood,  as  the  trustee  of  Hewitt. 

For  the  defendant,  it  was  contended,  that  the 
plaintiffs  could  not,  by  purchasing  the  goods  out  of 
the  creditor's  funds,  defeat  the  annuity ;  that  the 
whole  transaction  was  a  mere  shuffle,  to  effect  this 
object,  Guthrie  having  declared  that,  having  got 
-  rid  of  the  annuity,  he  would  let  the  goods  remain 
•on  the  premises ;  and  that  the  goods  being  allowed 
to  remain  in  the  possession  and  visible  ownership 
of  Eastman,  were  liable  to  the  execution  sent  in 
by  the  defendant:     and    the  case  of  Lingham 

v.  Biggs, 
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v.  Biggs,  1  Bos.  &  Pull  82.  was  cited   in  con-       1816. 
firmation  of  this  position.  Guthrie 

and  Another 

On  the  other  side,  the  cases  of  Kidd  v.  Rawtin-  w£oi> 
son,  3  Esp.  52.  2  Bos.  &  Pwtf.  59.  and  Leo- 
nard v.  Baker9  1  M.  &c  S.  251.  were  cited,  to 
shew,  that  the  circumstance  of  Eastman's  being  al- 
lowed to  remain  in  possession,  did  not  render  the 
goods  liable  to  the  execution. 

Lord  Ellenborough.  —  I  had  supposed  that 
evidence  would  have  been  given  of  some  collusion 
on  the  part  of  Pearson,  the  landlord,  with  the 
plaintiff;  but  nothing  of  this  kind  appears.  The 
plaintiffs  acquired  a  property  in  the  goods  by  pur- 
chasing them  at  the  sale  under  the  distress. 
Guthrie,  as  a  trustee,  was  not  on  that  account 
precluded  from  becoming  a  purchaser  ;  he  pur- 
chased them  as  any  other  person  might  have  done ; 
and  though  he  had  taken  the  money  with  which 
he  purchased  them  from  the  strong  box  of  another, 
that  would  not  have  vitiated  the  sale.  His  motive 
for  buying  was,  that  the  goods  might  not  be  re- 
moved from  the  premises,  but  might  remain  there 
for  the  benefit  of  the  creditors,  and  he  was  quite 
at  liberty  if  he  chose  to  leave  Eastman  in  the  pos- 
session. The  doctrine  of  possession  applies  to 
cases  of  conveyance  from  the  party  himself.  The 
statute  of  Eliz.  does  not  apply  to  a  case  like  this, 
where  the  property  is  sold  not  by  the  party,  but 
under  a  distress  for  rent.  I  had  supposed  that  an 
attempt  would  have  been  made  to  shew  that  the 

c  c  3  distress 


S70 
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1316.      distress  waa  merely  colourable   and    fraudulent, 

Guthrie    an(*  ^at  *^e  landlord  had.  been  induced  to  act 
and  Another  merely  in  favour  of  Eastman  or  the  creditors ;  but 

Wood.  *^*s  c*oes  not  aPPear*  Guthrie  became  the  pur- 
chaser at  the  sale  as  any  other  person  might  have 
been,  and  it  was  at  his  option  to  take  the  goods 
or  leave  them ;  he  was  the  legal  proprietor,  and 
Wood  had  no  right  to  take  them  in  execution. 

Verdict  for  the  plaintiffs. 

Scarlett  and  Spankie  for  the  plaintifis. 

Marry att  and  Comyn  for  the  defendant. 


See  Edwards  v.  Harben,  2  T.  R.  587.  WordaU  y.  Smithy 
I  Camp.  m%.  Holbird  y.  Anderson,  5  T.  R.  2$s»  Estwick  v.  Caillaud* 
5  T.  R.  4*0.  Dewey  y.Bajntun,  6  East,  357.  Meux  v.  Howell, 
4  East,  x. 


Fleming  v.  Hayne. 


A  bankrupt 
baring  ob- 
tained his  cer- 
tificate it  not 
liable  upon  a 
promise  to  pay 
a  former  debt, 
unless  it  be  ex- 
press* distinct* 
and  unequivo- 
cal. 


'J'HE  question  in  this  case  was,  whether  the  de- 
fendant, who  was  a  certificated  bankrupt,  had 
by  a  subsequent  promise,  rendered  himself  liable  to 
a  debt  which  would  otherwise  have  been  barred 
by  the  certificate. 

The  declaration  was  upon  a  general  indebitatus 
assumpsit. 

The 
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The  defendant  obtained  his  certificate  on  the       1*16. 
4tb  of  April,  IS  16.    On  the  6th  of  April,  upon  *  fmmjncT 
application    made  to  him    for  payment  by  the         «. 
nephew  of  the  plaintiff,  he  said  that  he  was  unable      Ha*»i. 
to  pay  the  debt,  but  that  if  the  plaintiff  would 
wait,  he  would  pay  the  debt  in  two  instalments. 
It  did  not  appear  that  this  proposal  had  been  ac- 
ceded to.    On  the  40th  of  April,  another  applica- 
tion having  been  made,  he  admitted  that  he  had 
before  agreed  to  pay  15/.  in  satisfaction  of  the    ' 
debt ;  but  said,  that  as  he  had  obtained  his  certifi- 
cate, he  would  not  pay  that  sum  unless  he  was 
compelled  by  law. 

Lord  Ellenborough,  in  summing  up  to  the 
Jury,  observed  — The  admission  which  the  de- 
fendant made  on  the  20th  was  not  a  promise  to  pay 
the  debt,  but  is  evidence  of  an  antecedent  agree- 
ment to  pay  the  sum  of  15/. ;  and  the  refusal  to 
pay,  because  he  had  then  obtained  his  certificate, 
imported  that  the  agreement  to  pay  was  previous 
to  the  certificate.  You  ought  to  be  satisfied  that 
the  defendant  made  a  distinct,  unequivocal  pro- 
mise to  pay,  before  he  is  to  be  placed  again  in  the 
responsible  situation  from  which  the  law  has  dis- 
charged him.  The  promise  in  this  declaration  is 
stated  unconditionally,  but  if  the  defendant  pro- 
mised conditionally  only,  he  cannot  become  liable 
until  the  terms  of  the  condition  have  been  per- 
formed. If  you  think  the  defendant,  being  under 
no  legal  obligation  to  pay  the  debt,  but  con- 
templating his  legal  and  moral  situation,   deli- 

c  c  4  berately 
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1816.      berately  promised  to  pay  the  debt,  the  plaintiff 
^^yH^^  ™&  be  entitled  to  your  verdict,  otherwise  you 
v.        ought  to  find  for  the  defendant. 
Hayme#  Verdict  for  the  defendant. 

Topping  and  E.  Lowes  for  the  plaintiff. 
Garr&w,  A.  G.  and  Campbell  for  the  defendant. 

See  Bctford  v.  Saunders,  2  H.  B.  1 1& 


Robson  V.  Andrade. 

A  having  de-  'y  HIS  was  an  action  of  assumpsit,  for  money  had 
posited  *Hjth  B        and  receive(i  to  the  plaintiffs  use. 

loo/,  to  distn-  .  * 

fcute  amongst 

A's  creditor!  in  jt  appeared  that  Goldham  had  paid  into  the  hands 
their  claim*  no  of  the  defendant  the  sum  of  100/.,  to  be  divided 
one  of  these  arflongst  his  creditors,  (at  the  subscription-rooms) 
an  action  of  whom  the  plaintiff  was  one.  It  also  appeared 
against  B  be-  that  Goldham  had  specified  the  plaintiff  and 
portions  of  ail   two  others  as  being  his  creditors'  for  particular 

the  claimants      Sums, 
have  been 
ascertained. 

A|s  deciara-      Garrow,  A.  G.  for  the  defendant,  contended  that 

2leu  eWdLe  the  dedaration  of  Goldham  on  the  subject,  was  not 
to  ihew  thatc  evidence  for  the  purpose  of  shewing  that  the  per- 
utnSdk  sons  sPecified  wcre  ^titled  to  the  I00£    But 

amount. 

Lord 


v. 
Andradb. 
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Lord  Ellenborough  was  of  opinion,  that  the  1816. 
declaration  of  Goldham  was  evidence  to  shew  that  r^om 
the  plaintiff  was  entitled  as  a  creditor,  but  that  it 
would  not  preclude  the  defendant  from  shewing 
that  there  were  other  creditors  ;  and  that  if  it  ap- 
peared that  there  were  three  creditors  only  whose 
claims  had  been  ascertained,  the  plaintiff  would  be 
entitled  to  recover  his  ascertained  definite  aliquot 
part  of  the  100/. 

It  afterwards  appeared  that  there  were  other 
creditors,  Jacobs  and  Davies,  and  that  the  claim  of 
the  latter  did  not  exceed  10/.,  nor  that  of  the 
former  100/.,  but  that  no  adjustment  had  been  made, 
and  that  the  precise  amount  remained  unascer- 
-  tained. 

Scarlett  for  the  plaintiff  contended,  that  at  all 
events  he  was  entitled  to  a  verdict  for  something, 
since  though  the  precise  amount  of  the  plaintiffs 
share  remained  unascertained,  the  jury,  under  the 
circumstances,  might  give  a  sum  to  which  at  the 
least  the  plaintiff  would  be  entitled. 

Lord  Ellenborough.  —  The  defendant  cannot 
be  called  upon  to  pay  a  sum  which  has  not  been 
ascertained,  and  before  he  has  adjudicated  on  the 
claims  upon  the  fund  entrusted  to  him.  As  long 
as  there  were  but  three  claimants  in  the  field,  the 
amount  of  whose  claims  had  been  ascertained,  I 
was  with  you.    The  plaintiff  must  be  called. 

Plaintiff  nonsuited. 
Scarlett 
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1816.  Scarlett  and for  the  plaintiff 

*•»*>*•         Garrow,  A.  G.  for  the  defendant. 


V* 
AVDRADS* 


In  the  ensuing  term,  Scarlett  moved  for  a  new 
trial,  on  the  ground  that  having  proved  the  plaintiff 
to  be  a  claimant  to  a  specific  amount,  it  was  incum- 
bent on  the  defendant  to  shew  how  much  was  due 
to  other  claimants  in  diminution  of  the  plaintiff's 
demand ;  but  the  Court  held,  that  previous  to  an 
adjustment  of  the  claims  of  the  various  creditors, 
no  action  could  be  maintained. 

Rule  refused. 


Brembridge  v.  Osborne. 

Where  there  T^HIS  was  an  action  by  the  indorsee  against  one 
tfem  of^u*"  °^  ^e  ma^ers  of  a  joint  and  several  promissory 
dence  upon  the  note,  for  the  sum  of  102/.  and  a  fraction,  payable 

quettionwhe-  ^^  month8  3fyjer  fa  fo^ 
tner  a  security 
hat  been  satis- 

%Lhy&7'  s-  The  defenda^lt  ****  P*"1  6L  i1**0  court»  and  *C 
•enkm  of  that  defence  was,  that  the  remainder  had  been  paid  to 
security  by  the  Thorowgood,  the  payee. 

claimant  ought 
to  turn  the 

•ale.  In  summing  up  to  the  jury,  his  Lordship  ob- 

served, that  where  there  is  a  competition  of  evi- 
dence on  the  question,  whether  a  security  has  or 
has  not  been  satisfied  by  payment,  the  possession  of 

the 
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the  uncancelled  security  by  the  claimant  ought  to  1816. 

turn  the  scale  in  his  favour,  since  in  the  ordinary  g^^RjDG^ 

course  of  dealing,  the  security  is  given  up  to  the  *. 

party  who  pays  it.  Osborni. 

Verdict  for  the  defendant. 

Garrcto,  A.  G.  and  Marry att  for  the  plaintiff. 
Topping  and  Chitty  for  the  defendant. 


Wrightson  and  Another  v.  Pullan  and  Another. 

TTHIS  was  an  action  by  the  plaintiffs,  as  the  After  the  ac- 
indorsees,  against  the  defendants,  as  the  ac-  ^a^a«^ 
ceptors  of  a  bill  of  exchange,  dated  Feb.  1st,  1815,  between  A  and 
for  the  payment  of  850/.  itSSi 

of  the  partner- 
It  appeared  that  the  bill  was  drawn  by  Taylor  ^^£j^ 
and  Son,  payable  to  their  own  order,  and  accepted  dissolution,  an 
by  Hopcrqft,  one  of  the  defendants,  in  the  name  of  kdoreee  who 
himself  and  his  partner,  and  indorsed  by  Taylor  without  notice 
and  Co.  to  the  plaintiffs  for  value.  %The  defence  °/  Ac  duota- 
was,  that  after  the  date  of  the  bill,  but  before  it  f^  the  bffl  " 
had  actually  been  drawn,  the  partnership  between  again*  B. 
Pullan  and  Hopcrqft  had  been  dissolved.     The 
dissolution  took  place  on  the  13th  of  Feb.  1815, 
and  had  been  published  in  the  Gazette  on  the 
14th  of  Feb.  and  after  this  the  bill  had  been  de- 
livered 
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1816.       livered  to  the  plaintiffs,  with  Hopcrqffs  acceptance 

Wk.o'htsok'  uP°n  iu 

and  Another 

Vm  Topping  for  the  plaintiffs  contended,  that  they 

and  Another,  were  entitled  to  recover,  since  they  had  taken  the 
bill  dated  before  the  dissolution  for  value,  and 
without  any  notice  of  the  dissolution*  —  But 

•  Lord  Ellenborough  was  of  opinion  that  since 
the  partnership  had  actually  been  dissolved  before 
the  drawing  of  the  bill,  Pullan  could  not  be  charged 
by  the  subsequent  act  of  Hopcroft. 

Verdict  for  the  defendant. 


/ 


In  the  ensuing  term,  Topping  moved  for  a  new 
trial,  but  the  rule  was  refused,  and  a  distinction 
was  taken  between  the  present  case  and  the  case 
of  goods  supplied  after  a  dissolution  of  partner- 
ship, but  without  notice,  by  one  who  has  been  in 
the  habit  of  supplying  goods  to  a  firm. 


See  Kilgour  v.  Finlajsoth  i  H.  B.  155'.  M'lvtr  v.  Humble* 
16  Eatt,  169*  Htnderson  v.  Smith  and  Wild*  %  Camp.  561.  Vsber  t* 
Dauncty,  4  .Camp.  97. 
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Davis  v.  Noak.  1816. 

T 


THIS  was  an  action  on  the  case  for  a  malicious  A  declaration 

■*■  ..  in  an  action  for 

prosecution.  a  malicious      . 

prosecution, 

The  declaration  contained  two  counts :  in  the  ^^2!* 
first  it  was  alleged,  that  the  defendant  wen}  before  fendant 
— Giffbrd,  a  magistrate,  andfalsely,  maliciously,  and  ^^J  ^h 
without  any  reasonable  or  probable  cause,  charged  felony,  is  sup- 
the  plaintiffwith  having  feloniously  stolen  a  diamond  5°^^^" 
pin,  a  silver  fruit  knife,  &c.  and  other  articles,  the  defendant 
property  of  the  defendant,  in  his  dwelling-house,  ***? t0  *• 
and  caused  and  procured  the  said  Gifford  to  issue  he  had  been 
his  warrant,  &c.     The  second  count  alleged,  that  ™bhed  *  «Pe- 
the  defendant,  falsely  and  maliciously,  and  without  and  that  he* 
any    reasonable   or    probable  cause,   caused  the  suspected  and 
plaintiff  to  be  charged  with  an  offence,  punishable  hadgoodrea- 
by  law,  to  wit,  felony,  &c.  *>n  to  inspect 

and  believe 
that  the  plain- 
It  appeared  that  the  plaintiff  had  served  the  de-  tiff  had  stolen 

fendant  in  the  capacity  of  butler,  and  had  afterwards  them' 
caused  him  to  be  arrested  for  a  debt  due  to  him. 
After  the  arrest,  the  defendant  laid  an  information 
before  Mr.  Gifford,  the  magistrate,  which  was^  pro- 
duced, Und  in  which  he  stated,  that  two  months 
ago,  his  secretaire  had  been  broken  open,  and  a 
large  diamond  pin,  a  silver  fruit  knife,  and  other 
articles,  his, property,  had  been  feloniously  stolen, 
and  that  he  suspected  and  believed,  and  had  good 

6  reason 
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1816.       reason  to  suspect  and  believe,  that  the  same  had 
Davis      keen  fel°niously  stolen  by  the  said  Davis. 


NOAK. 


Upon  this  information,  a  warrant  was  granted, 
and  the  defendant  was  called  upon  by  Sir  William 
Parsons,  before  whom  the  plaintiff  was  brought, 
by  virtue  of  the  warrant,  to  make  good  his  charge, 
but  the  complaint  was  ultimately  dismissed. 

Garrow,  A.  G.  on  the  part  of  the  defendant, 
objected,  that  the  declaration  had  not  been  suffi- 
ciently proved;  it  alleged  an  express  charge  of 
felony,  but  upon  the  evidence,  it  appeared  that 
the  defendant  had  only  expressed  his  suspicion 
and  belief,  that  the  plaintiff  had  committed  the 
felony.  He  merely  suggested  to  the  magistrate  the 
circumstances  which  engendered  the  suspicion  in 
his  mind,  leaving  the  magistrate  to  act  according 
to  his  own  discretion :  but 

Lord  Ellenborough  was  of  opinion,  that  the 
averments  in  the  declaration  had  been  substantially 
proved.  An  application  had  certainly  been  made 
by  the  defendant  for  the  apprehension  of  the  plain- 
tiff, and  a  warrant  would  have  been  granted  in 
either  case,  whether  the  defendant  had  sworn  posi- 
tively to  the  fact,  or  had  sworn  to  his  belief  only  j 
he  could  not  have  sworn  that  he  knew  the  charge 
to  be  true,  unless  he  had  been  an  eye  witness  to 
the  fact,  or  the  party  had  confessed  it. 

Verdict  for  *lhe  plaintiff 

Topping 
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Topping  and  Espinasse  for  the  plaintiff.  1816. 

Garroxv,  A.  G.  and  E.  Lowes  for  the  defendant. 


* /— J 


A  rule  nisi  for  a  new  trial  having  been  ob- 
tained in  the  subsequent  term,  Topping  and  Espi- 
nasse afterwards  shewed  caused  against  it.  They 
contended,  that  since  this  was  an  action  on  the 
case,  those  allegations  only  which  were  material 
were  put  in  issue  by  the  plea  of  the  general  issue 
not  guilty ;  and  that  in  the  present  case  the  griev- 
ance was,  the  maliciously  causing  a  warrant  to  be 
issued  without  probable  cause,  and  that  whether 
that  was  effected  by  a  charge  of  suspicion,  or  of 
actual  felony,  was  not  material.  And  they  referred 
to  the  cases  of  Winn  v.  White,  2  Bla.  Rep.  8*0. 
Writes  v.  Briggs,  2  Salk.  565.  and  Roberts  v. 
Price,  1  Lord  Raym.  702.  But  that  at  all  events, 
the  plaintiff  was  entitled  to  retain  his  verdict  on 
the  second  count,  since  the  word  felony  under  the 
videlicet,  might  be  rejected  as  surplusage. 

But  the  Court  were  clearly  of  opinion,  that  the 
word  felony  could  not  be  rejected,  since  then  there 
would  be  no  charge  at  all. 

Garrvto;  A.  G.  and  E.  Lowes  for  the  defendant, 
insisted,  that  he  had  done  nothing  more  than  state 
certaiil  facts,  from  which  he  inferred  a  belief  of 
the  commission  of  a  felony  by  the  plaintiff,  leaving 
the  magistrate  to  act  upon  it  according  to  his 
discretion :  and  also  that  the  allegation  upon  the 

record, 


Davis 

NOAK. 
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1816.      record,  required  specific  proof j  as  in  an  action  for 

\  d;vb    words-    , 

v. 

NoAK#  Lord  Ellenborough.  —  I  am  at  an  utter  loss 

for  the  meaning  of  the  word  charge,  as  used  in 
the  declaration,  if  it  is  not  satisfied  by  the  statement 
made  by  the  defendant  The  question  is  what  in 
common  parlance  that  statement  amounts  to.  The 
magistrate  calls  it  a  charge.  Is  it  not  a  statement 
to  a  common  intent,  that  the  plaintiff  stole  the 
property?  No  one  could  state,  without  having  seen 
it  with  his  own  eyes,  that  the  party  had  actually 
stolen  the  property.  He  informed  the  magistrate 
that  his  secretaire  had  been  broken  open,  and  that 
he  had  discovered  that  a  diamond  pin  and  other 
articles,  had  been  feloniously  stolen,  the  corpus 
delicti  therefore  was  stated ;  he  then  went  on  to 
say,  as  every  one  who  had  not  been  an  eye  wit- 
ness must  have  done,  that  he  believed  that  Davis, 
who  had  been  his  servant,  had  stolen  them.  The 
accusation  could  not  have  been  more  direct,  unless 
he  had  seen  the  very  act.  The  magistrate  uses  the 
words  to  make  good  the  charge,  he  therefore  con- 
ceived it  to  be  a  charge,  and  in  common  parlance 
what  is  it  else.  What  could  a  magistrate,  under 
the  circumstances,  do,  but  issue  his  warrant? 
The  only  question  is,  whether  to  a  common 
intent,  this  is  not  a  charge ;  it  is  not  indeed  such 
a  technical  description  of  a  crime,  as  to  bring 
it  within  the  words  of  the  statute,  but  it  is  a 
statement  of  strong  reason  on  the  part  of  the 
defendant,  to  believe  that  the  plaintiff  had  stolen 
his  property. 

Bayley, 


after  Trinity  term,  56  george  hi.  sei 

Bayley,  J.  —  My  present  impression  is,  that  1816, 
there  is  a  material  variance  between  the  declaration  d^vis 
and  the  evidence  adduced  to  support  it.  The  in*  v. 
jury  which  results  from  a  charge  of  this  nature  is  NaA*- 
partly  to  character.  A  party  may  make  either 
that  which  he  knows,  or  that  which  he  suspects, 
the  foundation  of  his  charge,  and  there  is  a  great 
difference  whether  the  information  be  so  laid  as  to 
import  that  he  proceeds  upon  actual  knowledge  or 
on  suspicion  only.  There  is  a  material  difference 
in  this  respect  as  to  the  evidence  to  be  produced 
upon  the  trial.  If  he  has  pledged  his  knowledge 
of  the  fact,  he  engages  to  prove  such  knowledge 
upon  the  trial ;  if  suspicion  only,  then  such  cir- 
cumstances as  shall  justify  that  suspicion.  Sup- 
pose  the  defendant  were  bound  to  plead  his  defence 
specially,  would  it  be  sufficient  in  his  justification 
to  set  forth  such  circumstances  as  shewed  that  he 
had  not  actual  knowledge,  but  only  reasonable 
ground  to  suspect  and  believe.  The  allegation,  is, 
that  without  any  reasonable  or  probable  cause,  he 
charged  the  plaintiff  with  having  feloniously  stolen. 
He  might  have  seen  the  act,  have  traced  the  pro- 
perty, and  found  it  in  the  possession  of  the  plaintiff; 
or  on  making  the  charge,  the  latter  might  have 
confessed  it,  and  in  such  cases  he  might  have 
stated  in  an  unqualified  manner,  that  the  plaintiff 
had  stolen  the  property.  Upon  a  Habeas  Corpus, 
there  is  a  great  difference  between  a  commitment 
upon  a  direct  charge,  and  one  upon  mere  suspicion. 
Looking  at  the  words  of  the  declaration,  they  im- 
port, that  the  defendant  made  a  charge  as  upon 
vol.  1.  d  d  '  his 
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1815.    .his  own  actual  knowledge ;   but  the  information 
V  Davm      imports  nothing  more  than  that  the  defendant  sus- 
*.         pected  and  believed.     If  this  applies  to  the  first 
Noak.      count,  it  applies  also  to  the  second,  which  cannot 
be  distinguished  from  the  first,  and  imports  a  ge- 
neral and  not  a  qualified  charge*    If  I  am  mistaken 
as  to  the  meaning  of  the  allegation  as  virtually  im- 
plying knowledge  on  the  part  of  the  defendant, 
then  these  observations  fall  to  the  ground  ;  but  I 
am  bound  to  state  my  present  impression  on  the' 
subject. 

Abbott,  J.  —  I  am  of  opinion  that  the  decla- 
ration was  supported  by  the  evidence.  The  action 
is  not  founded  upon  words  only,  but  upon  act? 
done.  The  preferring  a  charge  of  felony  is  syno- 
nimous  with  an  accusation  of  having  feloniously 
stolen.  The  evidence  to  support  this  is  the  infor- 
mation before  the  magistrate,  which  contains  in 
substance  an  assertion  that  a  felony  had  been  com- 
mitted, and  that  the  defendant  liad  good  cause  to 
suspect  and  believe  that  Davis  had  stolen  the  pror 
perty,  which  according  to  the  common  understand- 
ing of  mankind,  and  as  it  was  understood  by  the 
magistrate,  amounts  to  a  charge  of  felony  against 
the  plaintiff,  and  is  therefore  sufficient  to  sustaip 
the  allegation. 

The  words  crimen  fehnice  imposuit  have  often 
been  translated,  "  imputed  the  crime  qf % felony  /' 
but  they  mean,  "  made  a  charge  of  felony,"  and 
it  has  been  held  that  they  are  not  supported  by 

proof 
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proof  of  mere  words  without  going  before  a  magis-       1 81 6. 
trate,  and  preferring  crimen^  i.  e.  a  charge  of  felony, 
without  reference  to  the  precise  mode. 


Holroyd,  J.  —  I  am  also  of  opinion  that  the 
declaration  is  supported.  This  is  not  an  allegation 
of  the  particulars  of  the  charge,  either  written  or 
oral,  preferred  by  the  defendant.  —  The  defendant 
expressly  states  his  opinion,  that  the  felony  has 
been  committed  by  his  servant,  the  plaintiff.  He 
applies  to  the  magistrate  for  the  purpose'  of  ob- 
taining a  warrant  against  some  one,  but  he  does 
not  state  the  facts  upon  which  his  opinion  is  found- 
ed to  enable  the  magistrate  to  act  according  to  his 
discretion,  but  says,  that  he  suspects  and  believes, 
and  has  good  cause  to  suspect  and  believe,  that  the 
felony  was  committed  by  the  plaintiff.  He  not 
only  states  his  suspicion,  but  goes  on  to  assert, 
that  he  has  good  reason  for  entertaining  it.  This 
amounts  to  an  accusation,  and  on  these  grounds 
I  am  of  opinion  that  the  allegation  is  proved.  Both 
counts  stand  on  the  same  footing,  since  they  both 
allege  a  charge  of  felony. 


See  Leigh  v.  Webby  3  Esp.  165. 
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1816.  Bluett  v.  Osborne  and  Another. 

-^ ' 


A  sails  to  B  a  'J 'HIS  was  an  action  of  assumpsit,  for  goods  sold 
bowsprit  which        an(i  delivered. 

at  the  time  of 
sale  appears  to 

be  perfectly         The  question  was  as  to  the  price  of  a  bowsprit 

ftnunrl.  hut 

which,  after  supplied  by  the  plaintiff  to  the  defendants.  No 
being  used  specific  price  had  been  stipulated  for ;  the  vessel 
t^owttobe  w^fedf  and  upon  her  arrival  at  Madeira,  the  bow- 
rotten  :  in  the  sprit,  upon  being  cut  up,  was  found  to  be  rotten. 
^uTau en-  ^e  defendants  had  had  an  opportunity  of  in- 
titled  to  re-  specting  the  bowsprit,  which  appeared,  at  the  time 
wha^the'bow  °^  delivery,  to  be  in  every  respect  good  and 
sprit  was  ap-    perfect. 

parently  worth    < 

delivery.  It  was  contended  for  the  defendants,  that  they 

were  not  liable  to  more  than  the  real  value  of  the 
bowsprit;  and  the  case  of  Famesworth  v.  Garrard, 
I  Camp.  S8.  was  referred  to.  And  that  there  was  an 
implied  warranty  on  the  part  of  the  vendor,  that 
the  article  should  be  made  of  good  and  sufficient 
materials. 

Lord  Ellenborough.  —  A  person  who  sells,  im- 
pliedly warrants,  that  the  thing  sold  shall  answer 
the  purpose  for  which  it  is  sold ;  in  this  case  the 
bowsprit  was  apparently  good,  and  the  defendants 
had  an  opportunity  of  inspecting  it.  No  fraud  is 
complained  of,  but  the  bowsprit  turned  out,  to  be 

defective 
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defective  upon  cutting  it  up.     I  think  the  plain-       181 6. 
tiff  is  not  liable  on  account  of  the  subsequent      B  ;     -' 
failure.     In  the  case  cited,  what  the  plaintiff  de-         ,,. 
served,  was  the  value  of  the  building ;    what  he     ??0R  ^E 
deserves  here,  is  the  apparent  value  of  the  article 
at  the  time  of  delivery :   Supposing  the  price  to 
have  been  paid  on  delivery,   could  it  have  been 
recovered  back  ? 

Verdict  for  the  plaintiff,  damages  60/. 

Garrow,  A.  G.  and for  the  plaintiff. 

Jcrvis  and  Barnwell  for  the  defendant. 

In  the  ensuing  term  the  court  refused  a  rule 
Nisi  for  a  new  trial.  • 


See  Havelocke  r.  Geddesy  10  East,  $$$•    Davidson  v.  G<wynnet  1 3 
East,  $&i,  and  Okell  ▼.  Smith,  supra,  107. 


Lowes  and  Others  v.  Mazzaredo  and  Others. 

^HIS  was  an  action  by  the  plaintiffs,  as  the  in-  The  payee  of  a 

dorsees  against  the  defendants,  as  the  acceptors  *!1  of  ex- 
of  a  bill  of  exchange,  dated  28th  March  1814,  bidoS,  h 
drawn  by  G.  Lowes  on  the  defendants,  for  the  sum  of  "P01? an 

*  1  i\         1  1  •  usurious  eoifc- 

1000/.  payable  two  months  after  date,  to  his  own  tract  at  the 

time  of  the  con- 
tract, a  tcna  fide  holder  cannot  afterwards  recover  upon  it  against  the  ac<  spur 

d  d  3  order* 
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Mazzar- 

rbdo 
and  Others. 


order,  indorsed  ,by  G.  Lowes  to  Sir  M.  Bloxham, 
by  the  latter  to  Ambrose,  and  by  Ambrose  to  the 
plaintiffs. 

The  defence  was,  usury  committed  upon  the  in- 
dorsement of  the  bill,  by  G.  Lowes  to  Sir  M.  Bhx- 
ham,  and  by  the  plaintiffs,  on  taking  the  bill  by  in- 
dorsement from  Ambrose. 

It  appeared,  that  G.  Lowes9  on  the  1st  of  April, 
took  the  bill  to  Sir  M.Bhxham,  to  get  it  dis- 
counted, and  that  the  latter  agreed  to  do  it,  on 
receiving  one  half  per  cent  commission,  and  5  per 
cent  as  loss  incurred  by  selling  out  stock.  G.Lowes 
acceded  to  these  terms,  and  the  bill  was  indorsed 
at  the  time  of  the  transaction.  It  also  appeared, 
that  the  plaintiffs,  upon  the  indorsement  to  them,  had 
received  one-fourth  per  cent,  besides  commission,  as 
brokers :  this  however,  it  was  contended,  was  di- 
vided between  the  plaintiffs,  who  were  brokers  at 
Liverpool,  and  their  London  agents  j  and  was  no 
more  than  an  adequate  remuneration  for  the  ex- 
pences  of  carriage,  &c. 

Lord  Ellenborough  was  of  opinion,  that  the 
plaintiffs  were  not  entitled  to  recover  on  the  bill, 
since  they  were  obliged  to  claim  through  aft  indorse- 
ment which  had  been  vitiated  by  usury ;  but  upon 
the  counsel  for  the  plaintiffs  insisting  strongly  on  the 
case  of  Parr  v.Eliason,  lEast,  9%.  his  Lordship 
permitted  the  plaintiffs  to  take  a  verdict,  subject 
to  a  motion  to  enter  a  nonsuit. 

A  rule 
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A  rule  nisi  having  been  obtained  to  that  effect 
in  the  ensuing  term,  Scarlett  and  Littledale  after* 
wards  shewed  cause  against  it.  They  relied  mainly 
en  the  case  of  Parr  v.  EUason,  1  East,  92>  and  upon 
the  doctrine  there  expounded  by  Lord  Kenyan. 
They  argued,  that  although  the  statute  avoided  the 
indorsement  to  Sir  M.  Bloxham,  on  the  ground  of 
usury,  yet  that  it  did  not  wholly  nullify  the  indorse- 
ment to  the  exclusion  of  the  claim  of  an  innocent 
holder.     That  every  subsequent  holder  was  in  pri- 
vity with  an  indorsement  once  made,  and  might 
claim  immediately  from  the  indorser.  The  property 
on  the  indorsement  by  G.  Lowes,  resided  in  some 
one,  and  if  it  did  not  pass  to  Bloxham,  it  remained 
in  G.  Lowes,  and  he  might  have  brought  his  action 
upon  it,  or  by  indorsement  have  transferred  his  in- 
terest in  the  bill :  suppose  then  that  he  had  taken 
the  bill  back  from  Sir  M.  B.  might  he  not  have  put 
it  into  the  hands  of  another,  and  so  have  trans- 
ferred  the  interest  which  he  had,  but  if  he  could, 
then  in  the  present  case,  the  interest  had  been 
transferred,  since  the  holder  is  in  privity  with  the 
first  indorser,  and  the  intermediate  transaction  is 
immaterial.     The   case  of  Daniel  v.  Cartony,   1 
Esp.  &74t.  was  also  cited,  to  shew  that  where  the 
bill   is    good  in  its  inception,    an   intermediate 
usurious  transaction  will  not  prevent  an  innocent 
holder  from  recovering,  and  it  was  urged,  that 
the  Court  would  not  be  willing  to  extend  the  doc- 
trine expounded  in  Lowe  v.  Waller,  Doug.  736. 
which  was  contrary  to  previous  decisions  on  the 
subject.    And  that^as  to  the  per  centage  taken  by 
d  d  4  the 
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the  plaintiffs,  it  was  no  more  than  an  adequate  re-' 

Lowes      incineration  for  the  expences  of  carriage,  &c.  and 

and  Others  that  at  all  events  it  was  a  question  for  the  jury, 

^  v*         whether  the  transaction  was  usurious. 
Mazzar- 

REDO 

and  Othcw.  <  jjut  the  Court  were  of  opinion  that  the  case  of 
Parr  v.  Eliason,  was  distinguishable  from  this,  and 
might  be  supported  upon  other  grounds,  and  that 
the  indorsement  was  entirely  avoided  by  the  statute 
of  usury,  and  could  not  be  dismissed  for  one  pur- 
pose, and  retained  for  another  ;  and  that  after  the 
case  of  Lowe  v.  Waller  had  been  acted  upon  so 
long,  its  foundation  could  not  now  be  inquired 
into.  The  Court  were  also  of  opinion  that  the  in- 
dorsement to  the  plaintiffs  was  also  infected  with 
usury ;  and  the  rule  for  entering  a  nonsuit  was  made . 
absolute. 

Scarlett  and  lAttledale  tot  the  plaintiffs. 

Topping  for  the  defendants. 


MoRELAttD  v.  Leigh  and  Another. 


flllS  was  an  action  against  the  defendants,  as 
sheriffs  of  London. 


An  action  on 

flie  case  does 

not  lie  against 

a  sheriff  (who    ' 

has  not  been  ruled  to  return  the  wit)  for  neglecting  to  nave  the  money  in  court  according 

to  the  exigency  of  a  JUri  fac'uu. 
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The  declaration  stated,  that  the  plaintiff  had  re-       1816. 
covered  a  debt  against  A.  B.  and  sued  out  $  f.  fa.    Moj|]^AND' 
which  was  delivered  to  defendants,  the  sheriffs,  to         v. 
be  executed ;  the  first  count  averred,  that  the  de-  mJ^Uylltr 
fendants  forbore  to  levy  when  they  might  have 
levied,  and  had  not  the  money,  &c.j  the  second 
averred,  that  the  defendants  had  levied,  but  had 
not  the  money,  &c. 

Lord  Ellenborough  was  of  opinion,  that  this 
was  not  such  a  default  as  laid  the  foundation  of  an 
action.  The  sheriffs  should  have  been  ruled  to  re- 
turn the  writ,  which  the  Court  would  have  required 
to  be  a  legal  return,  and  if  false,  the  plaintiff  then 
would  have  been  entitled  to  his  action. 

Plaintiff  nonsuited*  («) 

Topping  and  Curwood  for  the  plaintiff 

Spankie  for  the  defendant. 


(*)  I  am  indebted  to  a  friend  for  hit  note  of  the  above  cate. 
» 

Regularly  an  action  on  the  case  does  not  lie  against  the  sheriff  for 
not  returning  a  writ  without  other  default,  for  he  shall  be  amerced, 
Stmb*  %  Irut.  45  a.  and  Com.  Dig,  Rttorn,  F.  1.  But  it  is  otherwise 
where  the  plaintiff  delivers  his  writ  to  the  sheriff  in  full  county,  accord- 
ing to  the  provisions  of  the  st.  West*  a.  13  Ed.  1.  c.  39.  —  %  Inst*  45a* 
and  see  the  st.  ao  G.  a.  c.  37. 

A  sheriff  having  returned  to  a  writ  of  Fu  Fa.  that  he  has  seized  and 
sold  part,  and  that  the  residue  remains  in  his  hands  for  want  of  buyers  may 
•hew,  upon  an  action  brought  for  not  having  the  money  in  court,  &c.  that 
the  goods  were  in  fact  the  property  of  the  assignees  of  the  defendant  who 
had  become  a  bankrupt. 

Brydoes  and  Another  *.  Walford. 

This  was  an  action  against  the  The  declaration  alleged,  that  the 
sheriff  of  Essex,  tried  at  thtJSjjex  plaintiffs' having  obtained  judgment 
Summer  Affixes,  1816.—  against  William  Collin  for  a  debt 

oi 
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Brydoes 

and  Another 

v. 

Walfor*>« 


of  3000/.,  sued  out  1  fieri  fkuias, 
&c.>  whereupon  the  defendant  re- 
turned that  he  had  levied  on  goods 
to  the  amount  which  remained  m 
hit  hands  for  want  of  buyers, 
whereupon  the  plaintiffs  sued  out  a 
venditioni  exponas:  upon  which 
the  defendant  returned*  that  he  had 
sold  goods  to  the  amount  of  1000/., 
but  that  the  residue  remained  in  his 
hands  for  want  of  buyers.  The 
declaration  then  alleged,  that  the 
defendant  had  not  the  money  so 
levied  before  our  said  Lord  the 
King  at  Westminster*  &c;  but 
that  contrary  to  his  duty  as  such 
sheriff  he  had  paid  the  sjim  so 
levied,  and  delivered  the  goods  so 
seized  to  divers  persons  unknown. 

The  plaintiffs  were  judgment 
creditors  of  Collen\  upon  a  judg- 
ment signed  Oct.  4.  1815.  On 
the  10th  of  October  a  fieri  facias 
was  delivered  to  the  sheriff  who 
seized  goods  to  the  amount.  On 
the  aoth  of  November  the  sheriff 
returned,. that  he  had  levied,  and 
that  the  goods  remained  in  his  hands 
for  want  of  buyers.  On  the  23d 
of  November  the  plaintiffs  sued 
out  a  writ  of  venditioni  exponas. 
In  Hilary  Term,  181 6,  the  sheriff 
returned,  that  he  had  sold  part,  and 
thai  the  residue  remained  in  his 
hands  for  want  of  buyers.  A  com- 
mission of  bankruptcy  was  sued 
out  against  Collen,  Feb.  18 1 6.  It 
was  contended  on  the  part  of  the 
plaintiffs*  that  the  defendant  was 
precluded  by  his  return  from  ad* 
during  evidence  to  shew  that  the 


goods  were  the  property  of  Collet? % 
assignees.  That  it  was  the  duty 
of  the  sheriff  t6  sell  the  goods,  and 
that  he  could  not,  after  returning 
that  he  had  sold  them,  pay  over  the 
product  to  the  assignees.  On  the 
part  of  the  defendant  the  abort 
case  was  cited. 

feuRRouGH,  J.  admitted  evidence 
to  shew  that  the  plaintiffs  knew 
that  Collen  (who-  had  committed 
an  act  of  bankruptcy  at  the  time 
of  the  execution)  was  insolvent. 
The  defendant  had  a  verdict  with 
leave  to  the  plaintiffs  to  move  to 
enter  a  verdict. 

A  rule  nisi  having  been  obtained 
to  that  effect,  Gurney  and  V.  Lanves 
contended,  that  the  sheriff's  return 
was  conclusive  upon  hkn.  It  had 
been  held,  that  tlie  acts  of  the 
sheriff  were  binding  on  third  per- 
sons a  fortiori,  they  were  conclu- 
sive against  himself;  and  that  the 
proper  course  for  the  sheriff  was  to 
apply  to  the  Gnat  to  permit  him 
to  amend  his  return. 

Lord  ElLbnborquob.  —  The 
sheriff  is  not  supposed  to  be  omni- 
scient, he  did  what  was  right  at  the 
time,  but  when  he  found  that  he 
was  not  justified  in  what  he  had 
dune,  he  was  not  to  proceed  to  all 
lengths.  If  yon  had  received  the 
money  from  the  sheriff,  you  must  \ 
have  repaid  it  to  the  assignees. 
The  claim  is  against  both  law  and 
morals. 

The  other  judges  being  of  the 
same  opinion, 

The  Rule  was  discharged. 
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COURT  OF,  COMMON  PLEAS. 


^+m^m*m*+++ 


SITTINGS  IN  LONDON. 


Lucas   and  Others,   Assignees  of  Bourmak,  *>.       isi6. 

Groning  and  Others.  f 

'pHIS  was  an  action  brought  by  the  plaintifls,  as  a  in  London 

the  assignees  of  Bourman,   a  bankrupt,    to  ^cg3^4 
recover  1600/.  as  the  balance  of  an  account  with  B  and  c  at 

the  bankrupt.  Hamburgh  for 

•r  sale  upon  a 

Bourman  had  consigned  good*  to  Groning  and  del  credere 
Co.  at  Hamburgh  for  sale,  under  a  del  Credere  com-  5°™n^n>B 
mission,  and  being  desirous  of  obtaining  advances  makes  ad- 
of  money,  Groning  in  London  agreed  to  make  such  *»*• t0  a 
advances,  for  which  it  was  stipulated  that  he  was  outofthepro- 
to  be  repaid  out  of  the  proceeds  of  the  consign-  cecds— Band 
ments.    Groning  and  Co.,  of  Hamburgh,  had  tratos-  ce^  p^^ 
mitted  bills  to  the  amount  of  1600/.  to  Groning  in  bilh/or  a 
L&ndon.    These  were  drawn  by  Letnanoti  Levy  ^8^^R 
and  Co.,  and  were  transmitted  to  Groning  in  in  London, 
London,  and  specially  indorsed  to  him.     Groning  $££&t0  y" 
and  Co.  wrote  to  Bourman,  to  inform  him  of  the  and  these  bills, 
sale  of  the  sugars,  and  of  the  purchase  of  bills  on  Th^1  ihe*,are 
his  account,  which  they  requested  him  to"note  in  are  dishonour- 
conformity  when  duly  honoured.     The  bills  were  •*•  B  *"*  c 
not  paid  over  to  Bourman  before  his  bankruptcy,  ica*. 
but  remained  in  the  hands  of  Groning,  in  London, 
till  they  were  dishonoured ;  and  the  question  Was, 
whether  'Bourman?*  assignees,  or  Groning  and  Co. 
were  to  bear  the  loss  upon  these  bills. 

10  Gibbs, 
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1816. 

v , 

Lucas 
and  Others 

v. 

Groning 

and  Others. 


Gibbs,  C.  J.  —  The  question  here  is,  whether 
certain  bills,  which  turn  out  to  be  unproductive, 
were  at  the  risk  of  Bourman  or  of  the  defendants. 
Bourman  being  desirous  of  selling  goods  at  Ham- 
burgh,  consigns  them  to  the  house  of  Groning 
and  Co.  at  Hamburgh,  to  be  sold  on  a  del  credere 
commission,  and  wishing  to  obtain  advances  on  ac- 
count Qf  these  goods,  an  agreement  is  entered  into, 
by  which  it  is  stipulated  that  Groning,  in  London, 
shall  make  advances  in  London  to  Bourman,  and 
that  he  shall  be  repaid  out  of  the  proceeds  of  the 
consignments.  There  is  no  stipulation  for  any  par- 
ticular mode  of  remittance,  but  merely  that  the 
proceeds  shall  be  set  against  the  advances  by 
Groning.  The  whole  of  the  balance  on  the  side  of 
the  proceeds  is  accounted  for,  except  1 600/1 ;  and 
therefore  the  whole  question  is,  upon  whose  account 
the  bills  are  to  stand,  no  direction  having  been 
given  to  purchase  goods,  or  to  remit  the  balance  in 
any  particular  way.  —  Supposing  the  agreement  to 
be  silent  on  the  subject,  as  soon  as  the  agent  is  in 
cash  by  the  sale  of  the  consignments,  he  is  an- 
swerable for  the  amount,  and  cannot  dispose  of  it 
without  authority,  and  the  mode  of  disposal  is  at 
his  own  risk,  and  he  need  not  pay  it  over  till  he  is 
called  upon. 


After  commenting  upon  all  the  facts  of  the  case, 
his  Lordship  added :  —  The  question  is,  whether 
there  grows  out  of  this  transaction  a  right  on  the 
part  of  Groning  and  Co.  to  send  bills  not  at  their 
own  risk,  but  at  that  of  Bourman.  It  has  been 
suggested,  that  what  Groning  and  Co,  did  at  Ham- 
7  burgh 
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burgh,  and  what  Groning  did  here,  was  done  in  two  isit. 

different  capacities ;  that  what  was  done  at  Ham-  Lvcab 

burgh  was  done  for  the  house,  but  what  was  done  and  Others 

here,  was  done  by  Groning  in  his  own  individual  *a 

capacity ;  you  are  to  judge  of  the  effect  of  this.  and  Others. 

The  jury,  which  was  a  special  jury  of  merchants, 
found  a  verdict  for  the  plaintiffs. 

Lens  and  Vaughan,  Serjeants,  and  Campbell  for 
the  plaintifls. 

Shepherd  and  Best,  Serjeants,  and  Richardson 
for  the  defendants. 


YORK  SUMMER  ASSIZES. 
SEaBGEassasssss 

Rex  v.  the  Inhabitants  of  Ecclesfield. 

'JTHIS  was  an  indictment  against  the  inhabitants  TtatfutftaBt* 

of  the  parish  of  Ecclesfield,  for  the  non-repair  ^Jtjj^ 

of  a  road  within  the  parish.  bitantsof  aptr- 

,  The  defendants,  after  pleading  prescriptive  obli-  ^^^J? 

gations  under  which  different  districts  and  divi-  prescription  to 


sions  were  bound  to  repair  different  parts  of  the  ***[. ■? ' 

.    .  .  *  r  •  i  mon  highways, 

road  in    question,   with  respect  to  the  residue,  situate  with* 
alleged,  that  the  inhabitants  of  a  certain  district  **  <&***» 

save  and  except 
one  common  highway  within  the  said  district,  the  plea  may  be  supported,  although  it  ap- 
pear that  the  excepted  highway  is  of  recent  date. 

In  such  a  plea  it  is  unnecessary  to  state  by  whom  the  excepted  highway  is  repairable. 

or 
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1816.  or  division  in  the  parish  of  Ecclesfield,  called  W*d$* 
^~ J^  /  ley,  from  time  whereof  the  memory  of  man  is  not 
v.  to  the  contrary,  have  repaired  and  amended,  *nd 
*^]f"  have  been  used  and  accustomed  to  repair  and  amend, 
and  of  right  ought  to  have  repaired  andamended*  and 
still  of  right  ojight  to  repair  and  amend,  when  and 
so  often  as  it  hath  been  or  shall  be  necessary,  such 
and  so  many  of  the  common  highways,  situate  in 
the  said  district  or  division  of  Wadsley,  as  would 
otherwise  be  repairable  and  amendable  by  the  in- 
habitants of  the  said  parish  at  large,  sccve  and  except 
a  certain  common  highway  in  the  said  district  or  di- 
vision of  Wadskyy  being  another  and  different  com- 
mon highway  from  the  other  parts  of  the  said 
common  highway  in  the  indictment  mentioned  to 
be  ruinous,  &c. ;  and  that  the  residue  of  the  said 
common  highway  so  alleged  to  be  ruinous,  &c,  now 
is,  and  during  all  the  time  when  the  same  is  alleged 
to  be  ruinous,  &c,  hath  been  situate  in  the  said 
district  or  division,  in  the  said  parish  of  Eccles- 
field,  called  Wadsley,  and  would,  but  for  the  said' 
prescription  or  usage,  be  repairable  and  amendable 
by  the  inhabitants  of  the  said  parish  at  large,  and 
that  by  reason  of  the  premises,  the  inhabitants  of 
the  said  district  or  division  of  Wadsley,  during  all 
the  time  last  aforesaid,  ought  to  have  repaired  and 
amended,  and  still  ought  to  repair  and  amend,  the 
said  residue,  &c 

It  appeared  in  evidence,  that  the  road  excepted 
in  the  plea  was  not  an  ancient  road,*but  had  been 
formed  about  twenty-five  years  ago,  by  the  commis- 
fioners  under  an  inclosure  act. 

It 
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FIELD. 


It  was  objected  on  behalf  of  the  prosecution,  that       1816. 
the  defendants,  under  the  plea  as  it  was  framed,  "— £7 
were  bound  to  shew  that  the  excepted  road  had         v. 
existed  immemorially,  since  it  was  pleaded  as  an     ^.«^. 
exception  to  an  immemorial  obligation,  and  could 
not  have  been  an  exception  unless  it  had  existed 
immemorially.    But 

Wood,  Baron,  was  of  opinion,  that  the  plea  was 
supported  by  the  evidence,  although  the  exception 
Hiight  have  been  stated  more  explicitly. 

Verdict  for  the  defendants. 

Raine,  Richardson,  and  Williams  for  the  prose- 
cution. 

Scarlett  and  Littledale  for  the  defendants* 


In  the  ensuing  term,  Williams  moved  for  judg- 
ment for  the  Crown,  non  obstante  veredicto,  on  the 
ground  that  the  plea  did  not  state  how  the  road, 
which  formed  an  exception  to  the  prescription,  was 
to  be  repaired,  whether  by  the  inhabitants  of  the 
district,  or  by  some  individual  ratione  temtrce. 
But  the  Court  held  that  it  was  not  material  to  allege 
by  whom  the  excepted  road  ought  to  be  re- 
paired, (a) 

»  : 

(a)  The  court  granted  a  rule  i&si  upon  another  ground. 


396  CASES  AT  NISI  PRIUS, 


1S16.  Rex.  v.  Rushwortb. 

* > ' 

Afagffdw^  THHIS  was  aa  indictment  against  the  prisoner 
*dbtJah*T  under  the  statute  7  GL  2.  c.  22.  which  charged 
>««w^vthe  the  prisoner  with  forging,  and  also  in  other  counts 
^Jfati/  ^^  uttering^  knowing  it  to  be  forged,  an  order  on 
fmt  k  not*  the  treasurer  of  the  West  Riding  of  the  county  of 
^mtuTofti  Ywk,  for  the  payment  of  money.  The  order  was 
c.  %%>  udem  'a  set  out  as  follows : 

cootm  tbc  t& 

H^bj^thc    "W«*Ridingn 

*.  17  G.  *.  of  Yorkshire,  {■ «  To  the  Treasurer  of  the  said  Riding. 
c.$.us>*L         to  wit.       J 

though  it  u 

t^f^L  "  Pay  unto  the  constakfe  of  Sta*ky>  in  the  said 
«*n  m  that  "  Riding,  or  his  order,  the  sum  of  four  pounds  ten 
V^T^^  "  shillings  for  apprehending  and  conveying  to  the 
"  House  of  Correction,  at  Wakefield*  the  bodies  of 
"  James  Wood,  Mary  Wood,  Thomas  Hall,  Ann 
"  Hall,  Mary  Ellis,  John  Bentley,  Hannah  Bentley, 
"  Richard  Jones,  and  Mary  Jones,  as  vagrants, 
"  committed  by  me  7th  day  of  February,  and  six- 
"  pence  for  this  order.  Given  under  my  hand  this 
"  23d  day  of  March,  1816. 
U.  10*.  6rf.  «  J.  Taylor." 

By  the  st.  17  G.  2.  c.  5.  s.  5.  it  is  enacted,  that 
"  If  any  constable,  &c.  shall  so  apprehend  and  con- 
u  vey  such  rogue  or  vagabond,*  it  shall  and  may  be 
"  lawful  for  such  justice  or  justices  to  reward  any 

"  such 
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"  such  constable  or  other  person,  by  making  an       1816. 

"  order,  under  lumd  and  seal,  upon  the  high  or        R- 

"  chief  constable,  to  pay  the  sum  of  10s.  to  the         ^. 

u  person  so  apprehending  him  or  her  within  one  rushworth. 

"  week  after  demand  and  producing  such  order,  and 

"  upon  his  giving  a  receipt  for  the  same ;  and  the 

"  same  shall  be  allowed  or  paid  by  the  treasurer  of    . 

"  the  county,  riding,  division  or  liberty,  to  such 

"  high  or  chief  constable,  on  his  passing  his  ac- 

"  counts  and  delivering  such  order  and  receipt,  and 

"  also  his  own  receipt  for  the  same,  to  such  trea- 

"  surer,  and  the  said  justices  at  the  general  or 

"  quarter  sessions  shall  allow  the  same  to  the  trea- 

"  surer  in  his  accounts,  upon  his  producing  and 

"  delivering  up  the  vouchers  aforesaid." 

Evidence  was  adduced  on  the  part  of  the  prosecu- 
tion, to  shew  that  in  the  West  Riding  of  the  county 
of  York,  it  had  been  customary  to  make  orders  in  a 
form  similar  to  that  of  the  order  stated  in  the  in- 
dictment, and  that  orders  in  that  form  had  been 
constantly  paid  by  the  treasurer. 

Williams  and  Starkie  for  the  prisoner,  objected 
that  the  order  in  question  was  not  an  order  for  the 
payment  of  money  within  the  scope  of  the  statute 
17  G.  2.  c.  5.  s.  5.  since,  in  the  first  place,  it  did  not 
purport  to  be  under  seal,  and  was  not  directed  to  the 
high  constable  of  the  Riding  as  the  act  required ; 
and  that  therefore  the  requisites  of  the  act  not 
having  been  complied  with,  the  instrument,  sup- 
posing it  to  have  been  genuine,  would  have  been 

vol.  1.  e  e  perfectly 
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isife      perfectly  inoperative.    The  defect  was  not  merely 
*  a  collateral  one,  but  was  to  be  found  in  the  frame 


«,  and  structure  of  the  instrument  itself.  Then  sup- 
Kmawaan.  po^g  the  stat.  17  G.  2.  to  be  out  of  the  question, 
the  case  could  not  fall  within  the  stat.  2  G.  2.,  since 
it  was  nothing  more  than  an  order  by  Mr.  Taylor* 
the  magistrate,  on  Mr.  Lee,  the  county  treasurer, 
for  the  payment  of  a  sum  of  money  over  which  Mr. 
Taylor  had  no  controul  or  dominion  whatsoever. 
The  only  means  by  which  the  order  could  be  con- 
sidered as  obligatory,  was  the  stat.  17  G.  2.  and 
the  requisites  of  that  statute  not  having  been  com- 
plied with,  the  order,  supposing  it  to  have  been 
genuine,  would  have  been  perfectly  nugatory. 

Heywood,  Maude,  and  Richardson  for  the  Crown, 
contended,  principally,  that  since  orders  in  the  form 
of  the  order  in  question  had  been  generally  drawn 
and  acted  upon  in  the  West  Riding,  it  was  not  es- 
sential to  bring  the  prisoner  within  the  statute  that 
the  order  should  comply  with  the  requisites  of  the 
statute  17  G.  2.  c.  5. ;  it  was  sufficient  that  it  pur- 
sued the  usual  form,  and  was  therefore  capable  of 
being  the  instrument  of  fraud.  It  was  in  fact  an 
order  for  the  payment  of  money  within  the  stat. 
2G.9*}  although  it  did  not  strictly  pursue  the  fbnft 
prescribed  by  the  st  17  G.  2. 

Batlet,  J. — To  bring  the  case  within  the  statute, 
the  order  must  be  such  as  on  the  face  of  it  imports 
to  be  made  by  a  person  who  has  a  disposing  power 
over  the  funds.    I#  this  case,  the  party  looking  at 

the 
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the  act,  must  have  known  that  the  order  was  not 

made  by  one  who  had  a  disposing  power  over  the 

fluids  in  his  hands.   Mr.  Taylor,  as  an  individual, 

had  no  right  to  make  such  an  order,  and  the  trea-  RuBBW0BTH» 

surer  had  no  right  to  consider  it  as  an  order  which 

he  was  bound  to  obey.    Mr.  Taylor,  in  his  character 

of  a  justice  of  the  peace,  had  no  authority  to  make 

such  an  order  ;  if  he  had  any  it  was  derived  from 

the  statute,  but  he  had  no  power  to  make  such  an 

order  as  this,  and  if  such  a  one  had  been  made,  the 

treasurer  ought  not  to  have  obeyed  it. 

The  prisoner  was  accordingly  acquitted  on  this 
and  another  similar  indictment  (a). 


Heywood,  Maude f  and  Richardson,  for  the  pro-  < 

secution. 

* 

Williams  and  Starkie  for  the  prisoner. 


(a)  See  L*ckett\  case,  Leach, 
C.  C.X.I  xo»  3d  Ed.  MaryMitcbdTt 
case,  ib.  in  not.  Williams'*  case, 
ib.  xj4»  R.  ▼.  Mojfatt,  lb.  483. 
Clinch's aaefib*(M.  Rusbwvrt&t 
case  differs  from  most  of  those  de- 
cided upon  the  tL  %  G  a.  < .  %%.  in 


thisrespect,  that  the  order,  wasmadt 
in  the  form  in  which  such  orders  had 
usually  been  made  within  the  Wett 
Riding  of  the  county  of  York;  but 
the  same  principle  applies,  since  die 
treasurer  was  mnder  no  obligation  to 
obey  such  an  order* 


EK  2 
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1816.  Wright  qui  tam  v.  Horton. 


in  a  qui  tam  rJ^HIS  was  a  qui  tam  action  against  the  defendant, 
will  after C  to  recover  a  penalty  of  100  /.  for  having  acted 

verdict  dinct  a  as  a  magistrate  without  a  sufficient  qualification. 

similiter  to  be 
entered,  al- 

though  the  ob-  It  was  objected  on  the  part  of  the  defendant, 
uMtt^«nf  t*iat  *^e  Court  could  not  proceed  in  the  trial  of  the 
of  it  was  taken  cause,  inasmuch  as  the  similiter  was  wanting  upon 
at  the  trial      ^  fjfe  pn# ^  record,  which  issued  from  the  court 

A.  seneral  __ 

allegation  in     of  King's  Bench.  But 


Wood,  Baron,  proceeded  to  try  the  cause,  and 


an  action  for  a 
penalty  for 
acting  as  a  ma- 
gistrate with-    the  plaintiff  had  a  verdict  for  the  penalty. 

out  a  qualifica- 
tion, following 

the  words  of  »        ■      • 

the  statute, 
without  spe- 
cifying any  Richardson,  in  the  ensuing  term,  having  obtained 

isroodate*    a  ru*c  to  arrest  the  judgment,  or  to  award  a  new 
verdict.  trial,  and  the  plaintiff  having  obtained  a  rule  Nisi 

for  amending  the  record,  by  adding  the  similiter  ; 
it  was  contended  on  the  part  of  the  defendant,  that 
the  defect  was  not  cured  by  any  of  the  statutes  of 
jeofails,  since  they  did  not  in  general  extend  to 
penal  actions  •  and  therefore  that  the  case  of  Har- 
vey v.  Peake,  Burr.  1793*  was  not  applicable ;  and 
the  case  of  Heath  v.  Walker 9  Sir.  1117.  was  relied 
upon,  where,  upon  a  similar  objection,  the  Court 
refused  to  proceed.  The  issue  in  this  case  agreed 
with  the  Nisi  Prius  record,  and  if  the  roll  was 
right,  but  the  Nisi  Prius  record  wrong,  the  verdict 

ought 
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ought  to  be  set  aside,  since  the  Judge  had  no  au-       1816. 
thority  to  try  the  cause ;  and  it  was  attempted  to  v  WlJOHT  ' 
distinguish  this  case  from  that  of  an  indictment,         v. 
since  there  the  omission  was  the  act  of  the  officer,     HoRTON- 
but  here  it  was  the  fault  of  the  plaintiff  who  brought 
down  the  record. 

But  the  Court  were  of  opinion  that  the  defect  was 
amendable,  and  referred  to  Sayer  v.  Peacock,  Cowp. 
407.  Rctwbone  v.  Hickman,  Str.  551.  and  Harris's 
case,  Cro.  J.  502.  which  had  been  cited  by  Little- 
dale  on  the  other  side. 

Richardson  then  objected,  that  the  declaration 
was  faulty,  because  it  alleged  generally,  that  the 
defendant  had  acted  as  a  magistrate,  without  spe- 
cifying any  particular  act  that  he  had  done,  and 
referred  to  the  cases  under  the  statute  of  false  pre- 
tences. 

Sed  per  curiam  non  allocatur  Since  the  objection 
is  taken  after  verdict,  and  the  declaration  pursues 
the  words  of  the  statute,  and  even  in  a  penal  action, 
after  verdict,  what  has  been  generally  expressed,  is 
presumed  to  have  been  particularly  proved,  and  a 
verdict  ^will  serve  in  such  an  action,  where  it  would 
not  in  case  of  an  indictment 

Judgment  for  the  plaintiff. 


e  e  9 


CASES 

ARGUED  AMD  DECIDED 
AT 

NISI  PRIUS 

in  K.R 

At  the  Sittings  after  Michaelmas  Term* 
57  Gkobgs  III. 


SITTINGS  AT  WESTMINSTER. 
1816. 


y 
Not.  aoth. 


Rex  v.  Pyweix  and  Others. 


horse. 


An  indictment  npHlS  was  an  indictment  against  the  defendants! 
a  deceitful^  for  a  conspiracy  to  cheat  and  defraud  General 
presentation      Maclean,  by  selling  him  an  unsound  horse. 

and  warranty 
of  the  sound- 

i  of  an  It  appeared  that  the  defendant,  Pyxvell,  had  ad- 

vertised the  sale  of  horses,  undertaking  to  warrant 
their  soundness.  Upon  an  application  by  General 
Maclean  at  Pywell's  stables,  Budgery,  another  of 
the  defendants,  Stated  to  him  that  he  had  lived  with 
the  owner  of  a  horse  which  was  shewn  to  him,  and 
that  he  knew  the  horse  to  be  perfectly  sound,  and, 
as  the  agent  of  Pywell,  he  warranted  him  to  be 
sound.  General  Maclean  purchased  the  horse, 
and  took  the  following  receipt :  — 

u  Received 
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"Received  of——  Maclean,  Esq.,  the  sum  of  fifty       1316* 
"  guineas,  for  a  gelding  warranted  sound,  to  be  re-  ^HrkT""^ 
"  turned,  if  not  approved  o£  within  a  week."  ^  v. 

It  was  discovered  very  soon  after  the  sale,  that  JJoJjJjjJ^ 
the  animal  was  nearly  worthless.    The  prosecutors 
were  proceeding  to  give  evidence  of  the  steps 
taken  to  return  the  gelding,  when — 

Lord  Ellenborough  intimated  that  the  case  did 
not  assume  the  shape  of  a  conspiracy ;  the  evidence 
would  not  warrant  any  proceeding  beyond  that  of 
an  action  on  the  warranty,  for  the  breach  of  a  civil 
contract.  If  this  (he  said)  were  to  be  considered 
to  be  an  indictable  offenoe,  then  instead  of  all  the 
actions  which  bad  been  brought  on  warranties,  the 
defendants  ought  to  have  been  indicted  as  cheats. 
And  that  no  indictment  in  a  case  like  this  could  be 
maintained,  without  evidence  of  concert  between 
the  parties  to  effectuate  a  fraud. 

The  defendants  were  accordingly  acquitted. 

The  Attorney-General  and  Andrews  for  the  pro- 
secution. 

Nolan  and  Spankie  for  the  defendants. 


Set  WbeatUy*  case,  %  Burr.  11*7.  Pinkmej*  case,  East,  P.  C.  S18. 
*.  V.  Munoy  %  Str.  1217.  7  Mod.  8xj.  4,  r.  Ur*>  6T.H  565. 
Jt.  r.  Jtowr,  Cowp.  3*3. 


x  s  4 
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1816. 


Same  day, 
A  bill  with  an 


Champneys  v.  Peck. 


bdowement*11  T^*^  was  an  ac^on  of  assumpsit  on  an  attorney's 
upon  it,  bill,  and  the  only  question  was,  whether  a  bill 

"  Ma*5*j/V.  had  been  delivered  according  to  the  provisions  of 
acopytoCD,"  the    statute,   one  month  before  the  action  was 

which  indorse-  brought, 
ment  is  proved 
to  be  in  the 

hand  writing  of  The  action  had  been  commenced  on  the  20th  of 
clerk  of  the  April,  1815.  It  was  proved  that  Dawling,  a  clerk 
plaintiff's,  of  the  plaintiff's,  died  in  November,  1815;  and  a 
™mo  havT lt  k^»  containing  the  items  of  the  business  done  by 
delivered  a  the  plaintiff'  for  the  defendant  was  produced,  upon 
win  Mid16  which  were  indorsed  the  words  "  March  4th,  1815, 
proved  to  have  delivered  a  copy  to  Mr.  Peck,39  which  were  in  the 
dSrfAe^   hand-writin£  of  Dawling. 

date,  is  evi- 

*h*Vv  pr°If      Lord  Ellenborough  was  of  opinion,  that  it  was 

the  bffll  not  sufficient  merely  to  prove  that  this  indorsement 

was  in  the  hand-writing  of  the  deceased  clerk, 

without  at  least  showing  that  the  indorsement  had 

an  existence  cotemporary  with  the  date. 

Storks  for  the  plaintiff,  then  adduced  further 
evidence,  to  shew  thai  the  indorsement  existed  at 
the  time  when,  according  to  its  purport,  the  bill 
had  been  delivered ;  and  also  to  shew,  that  it  was 
the  business  of  Dawling  to  deliver  the  bill,  and  that 

such 
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such  an  indorsement  was  usually  made  in  the       1816. 
common  course  of  business  upon  the  copy  kept.        champncts 

Lord  Ellenborough  deeming  this  to  be  prima       Peck- 
fame  evidence  of  the  due  delivery  of  the  bill,  the 
plaintiff  had  a  verdict 

Storks  for  the  plaintiff. 

The  cause  was  undefended. 


Alderson  and  Another  v.  Clay.  same  day. 

HTHIS  was  an  action  of  assumpsit  for  goods  sold  In  **  **"» 

<*•  iii*  *  against  one  of 

and  delivered.  teYerai  maam 

hers  of  a 

The  plaintiffs  were  manufacturers  of  leaden  pipes,  ^ed  mSer 
and  the  action  was  brought  against  Clay,  the  de-  a  deed  of  co- 
fendant,  as  a  member  of  a  society  of  persons,  asso-  SJ^^p. 
dated  under  the  name  of  the  Gosport  and  Forton  plied  to  the 
Water  Works  Company,  for  the  value  of  leaden  ££;^yd£ 
pipes  supplied  to  them  to  the  amount  of  487/.  10s.    proved  to  be  a 

partner  by 

imupoi  evidence 

The  plaintiffs  proved  by  oral  evidence,  that  a  without  pro. 
company  existed  under  the  denomination  of  the  ***?*  **  _ 

deed.    And 
the  entries  m  a 
book  containing  a  record  of  the  proceedings  of  the  society  produced  at  the  meetings,  and 
open  to  the  inspection  of  all  the  members,  are  admissible  in  evidence  against  the  defendant 
after  he  has  been  proved  to  be  a  member  of  the  society. 

Gosport 
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1S16-  Gosport  and  Forton  Water-Works  Company,  and 
Almmok  '^  *^e  defendant  was  a  member  of  the  society, 
and  Aaothcr  and  that  Nicholson,  who  was  also  a  member  of  the 
CiIt  tocietyf  had  given  orders  by  a  letter  (which  was 
produced  and  read)  to  the  plaintiffs,  to  send  the 
leaden  pipes  in  question  on  account  of  the  com- 
pany. It  was  also  proved  that  the  defendant, 
Clay,  had  attended  several  meetings  of  the  society, 
and  had  acted  as  chairman,  and  that  the  course 
was  for  the  clerk  of  the  society  to  take  minutes  of 
the  proceedings  which  took  place  at  each  meeting, 
and  afterwards  to  enter  them  in  a  book,  which  was 
submitted  to  the  inspection  of  the  society  at  the 
next  meeting,  when  it  was  laid  open  on  the  table, 
and  was  accessible  to  all  who  attended  the  meeting. 
It  appeared  that  the  minutes  had  usually  been  taken 
by  Sloper,  the  clerk  to  the  society,  and  had  been  en- 
tered in  the  book  by  his  clerk,  (who  was  called  as  a 
witness,)  from  time  to  time.  It  appeared  also,  that 
there  was  a  deed  of  co-partnership,  which  was  in 
the  hands  of  Fisher,  the  present  clerk ;  but  this 
deed  was  not  produced. 

It  was  proposed  to  read  entries  contained  in  the 
book,  in  order  to  shew  that  the  order  given  by 
Nicholson  had  been  authorized  by  the  society,  and 
consequently  to  establish  the  liability  of  the  de- 
fendant (who  had  not  pleaded  in  abatement)  in  the 
present  action. 

Scarlett  for  the  defendant,  objected,  that  in  order 
to  establish  the  fact  of  the  defendant's  being  a 

12  member 
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member  of  the  society,  the  deed  of  co-partnership,       1816* 
which  was  in  the  hands  of  Fisher,  ought  to  have    aldwwow  * 
been  produced,  and  that  no  entry  in  the  book  oould  and  Another 
be  read  against  the  defendant,  without  proof  that      clay* 
he  had  authorised  it j  and  that  he  could  not  be 
bound  by  entries  copied  by  a  clerk  in  Sloper*s 
office,  without  shewing  some  authority  by  him  to 
make  such  entries,  or  some  recognition  of  them 
after  they  had  been  made. 

Lord  Ellenborough.  —  It  has  been  proved  that 
the  defendant  was  present  at  three  meetings,  and 
a  witness  has  stated  that  he  is  a  proprietor ;  this 
evidence  makes  him  privy  to  the  acts  of  the  society 
to  which  he  belongs ;  and  his  partnership  having 
been  once  established,  a  book  containing  the  re- 
cords of  the  society,  and  which  it  appears  was  open 
to  the  inspection  of  every  member,  is  evidence 
against  him. 

Several  entries  from  the  book  were  then  read, 
from  which  it  fully  appeared  that  the  order  by 
Nicholson  had  been  authorised  by  the  society. 

Verdict  for  the  plaintiffi. 

Topping,  Marryatt,  and  Long,  for  the  plaintiffs. 

Scarlett  and  Spankie  for  the  defendant. 
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IN  THE  KING'S  BENCH. 


GUILDHALL. 


1816. 
v—   v"  ■'  Hartley  v.  Hitchcock. 

Saturday* 
Not.  40th. 

A  haying  «-  '"THIS  was  an  action  of  trover,  brought  to  recover 
1^red/.?r*        *  the  value  of  a  tilbury. 

nage  fortfy  * 

allows  him  to 

take  it  away  'The  defendant  was  a  coach-maker,  and  the 
thne^cL  plaintiff  had  sent  his  tilbury  to  him  to  be  repaired, 
not  after-  After  the  repairs  had  been  completed,  the  tilbury 
fo^tmount  remained,  by  the  permission  of  the  defendant,  in 
of  the  repairs:  his  yard,  and  the  plaintiff  had  frequently  taken  it 

deSlTi^  hC  out  of  the  3rard  Md  returned  **•    At  **«  expiration 

a  claim  for  of  two  months  the  defendant,  on  the  12th  of 

ita£,a*e»  October,  refused  to  permit  the  plaintiff  to  take  away 

press  contract*  the  tilbury,  unless  he  paid  for  the  standage  for  two 

|°iw  for  months,  at  the  rate  of  two  shillings  per  week,  and 

u^Ae^  also  the  amount  of  the  repairs,  for  which,  it  was 

owner  leaves  stated,  the  plaintiff  had  given  a  bill  of  exchange, 

nJriL  which  would  be  due  on  the  23d  of  October.    The 


beyond  a  rea-    plaintiff  tendered  him  one  shilling  and  sixpence  per 
after  notitef     week  for  the  standage. 

Storks  for  the  defendant,  contended  that  he  had 
a  right  to  detain  the  tilbury  for  the  repairs,  and 

also 
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also  for  the  standage  at  the  rate  of  two  shillings  per       1816, 
week,  supposing  that  sum  to  be  no  more  than  a    Hartley 

reasonable  compensation.  v. 

Hitchcock. 

Lord  Ellenborough.  —  The  defendant,  after 
the  repairs  were  completed,  relinquished  his  pos- 
session, and  could  not  afterwards  detain  for  the 
amount  of  the  repairs.  With  respect  to  stand- 
age,  there  can  be  no  legal  claim  for  it,  without 
an  express  contract  between  the  parties,  or  unless 
the  owner  has  left  his  property  on  the  premises  be- 
yond a  reasonable  time,  and  after  notice  has  been 
given  to  him  to  remove  it 

Verdict  for  the  plaintiff. 

Bolland  for  the  plaintiff. 

Storks  for  the  defendant. 


Dax^.Ward.  M*m&r> 

Dec.  ad. 

'J'HIS  was  an  action  on  an  attorney's  bill,  and  it  is  no  answer 
the  ground  of  defence  was  negligence.  toan  acti°nton 

0  ©   o*  an  attorney's 

bill  for  prose- 

The  plaintiff's  case  having  been  launched,  it  anting  a  suit 
appeared  on  the  part  of  the  defendant,  that  WiU  S£^^ 

no  benefit  has 
been  derived  by  the  defendant,  where  the  failure  does  not  result  wholly  from  the  plaintiff's 
negligence,  but  partly  from  accident. 

liamson 
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1819.  Samson  being  indebted  to  him,  he  employed  the 
jy^  present  plaintiff  to  commence  an  action.  The  writ 
*„  was  sued  out  in  a  wrong  name,  and  a  declaration 
Wawx  de  bene  esse  having  been  filed,  Williamson  pleaded 
in  abatement,  and  the  plaintiff  replied  that  he  was 
known  by  the  one  name  as  well  as  by  the  other. 
A  person  of  the  name  of  KeUy  had  been  a  servant 
of  the  present  plaintiff's,  and  it  was  expected  that 
he  would  prove  an  admission  on  the  part  of  the 
defendant  as  to  his  name,  which  would  establish 
the  plaintiff's  case.  On  the  9th  of  December  Dar 
wrote  to  Kelly  to  procure  his  attendance  in  court 
on  the  11th,  when  the  cause  was  expected  to  be 
tried.  Neither  the  plaintiff  nor  Kelly  attended 
on  the  11th,  when  the  cause  was  called  on,  and  a 
verdict  was  given  against  the  present  defendant. 

Scarlett  contended,  that  since  the  present  de- 
fendant had  derived  no  benefit  from  the  services 
of  the  plaintiff  the  latter  was  not  entitled  to  re- 
coven 

Lord  Ellenborough.  — There  were  in  this  case 
other  circumstances  conducing  to  the  loss  of  the 
cause,  independent  of  the  conduct  of  the  plaintiff; 
and  it  would  break  in  upon  the  general  rule  to 
admit  this  to  be  a  defence  to  the  actipn.  The 
presence  of  the  attorney  upon  the  trial  of  the  cause 
would  not  have  been  essential,  provided  the  wit- 
ness had  been  there.  The  plaintiff  acted  under 
the  expectation  that  the  letter  would  have  reached 

the 
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the  witness,  and  procured  bis  attendance  upon  the      1816. 
trial,  although,  unfortunately,  it  turned  out  other-  ^ 


v    ■ 
Da* 

wise*  «, 


Waw. 


Verdict  for  the  plaintiff. 

Topping  and for  the  plaintiff. 

Scarlett  for  the  defendant 


See  Templer  r.  M'Lagbla?h  %  N.  R.  136.  Gutter  r.  Clayton, 
%  Lev.  85.  Jobmjon  y.  Alston,  1  Campb.  176.  Baikit  v.  Cb**MiJS9 
3  Campb.  17.     Ctmpton  r.  Chadless^  j  Campb.  19. 


Doe  on  the  Demise  of  Taylor  v.  Johnson.       same  day. 

■yHIS  was  an  action  of  ejectment  brought  on  a  A  lease  con- 
clause  of  proviso  for  re-entry,  in  case  the  rent  j^^£lvl* 
should  be  twenty-one  days  in  arrear,  and  there  cue  the  rent 
should  be  no  sufficient  distress  on  the  premises,  i"11^1*"?"- 
A  distress  was  made  on  the  16th  of  October,  and  arrear,  and 
the  landlord  (the  lessor  of  the  plaintiff)  continued  Ae*?!^be 
in.  possession  until  the  21st  of  October ;  the  for-  autre*  on  the 
feiture  for  nonpayment  accrued  on  the  20th  of  pwnuseai  the 
October,  and  the  demise  in  the  declaration  was  laid  distrain,  be- 
on  the  28th.  *ore  the  expi- 
ration of  the 
twenty-one 

V.  Lames  for  the  defendant  contended,  that  the  day*  but  con- 
lessor  of  the  plaintiff,  by  continuing  in  possession  of  ^[^"JJ^ 

distress  upon 
the  premises  until  after  the  expiration  of  twenty-one  days,  does  not  thereby  waive  his 
right  of  re-entry. 

the 
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1816.  the  goods  after  the  20th,  had  thereby  acknow- 
2^  ledged  an  existing  tenancy,  and  waived  the  For- 
feiture. 


JOHNSOK. 


Campbell  for  the  plaintiff  contended,  that  since 
there  was  no  sufficient  distress  on  the  premises, 
the  breach  in  nonpayment  of  rent  was  a  continuing 
one  up  to  the  28th  of  October,  the  day  of  the 
demise,  and  that,  consequently,  the  right  to  re-enter 
remained  entire  up  to  that  time. 

Lord  Ellenborough. — The  only  question  is, 
whether  by  the  act  of  distraining  and  continuing 
in  possession  the  forfeiture  was  waived,  (a)  A 
right  which  had  accrued  at  the  time  of  the  distress 
might  have  been  waived  by  it,  but  the  party  is  not 
estopped  by  it  as  to  any  right  which  accrued  sub- 
sequently. 

Verdict  for  the  lessor  of  the  plaintiff. 

Campbell  for  the  plaintiff. 

V.  Lowes  for  the  defendant 


(*)  See  Zoucb  on  the  demise  of  the  time  of  quitting  according  to 

Ward  v.  WillingoU*  i  H.  B.  311,  the  notice,  the  notice  would  not 

where  it  was  held,  that  a  distress  have  been  waived,  per  Wilson*  J*. 

taken  for  rent  accrued  subsequently  1  H.  Bl.  31a.   See  Doe  v.  Batten , 

to  the  expiration  of  the  notice  to  Cowp.  243.      Godrigbt  v.  Cord- 

quit,  was  a  waiver  of  the  notice:  wentt  6T.  R.  a  19.  and  8  T.  R. 

but  (sembU)  if  the  distress  had  been  161.  n. 
for  rent  which  accrued  previous  to 
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Martin  v.  Bell  and  Another,   Sheriff  of  1816.    ' 

Middlesex.  £^£      ' 

December  3d. 

rTlHIS  was  an  action  against  the  defendants  as  late  in  order  to 

sheriff  of  Middlesex,  for  an  offence  alleged  to  a^wththe 
have  been  committed  under  the  statutes  23  H.  6.  act  of  the 
c.  9.  and  the  32  G.  2.  c.  28.  ^in  an  ac" 

tion  for  extor- 
tion, it  is  not 

The  declaration  alleged  that  the  defendants,  as  «*««»  *> 

°  produce  a  copy 

sheriff  of  Middlesex,  arrested   the  present  plaintiff  of  the  precept, 
on  a  precept  directed  to  them,  at  the  suit  of  one  ^J1* 

T*  -it  /k  •  i         i   •      •  /«•     i         bailiff  s  name 

Emmott,  and  that  after  arresting  the  plaintiff,  they  indorsed  upon 
took  from,  him  the  sum  of  fifteen  guineas,  for  "t, although  the 
giving  time  till  the  next  day  for  the  execution  of  a  rumedr#/W- 
bail  bond.  The  second  count  charged  them  with  p**s  the  plain- 
taking  and  receiving  the  sum  of  fifteen  guineas  for  m0£ ^^se 
detaining  the  plaintiff  until  he  found  bail,  and  al-  produce  the 
leged  that  the  said  sum  of  fifteen  guineas  was  a  warrant'  or 

■  i  i    n  prove  some  re- 

larger  sum  than  was  by  law  allowed  for  the  cause  cognition  of  the 
aforesaid.  act  of  the 

bailiff  by  the 
sheriff. 

Another  count  charged  the  defendants  with     But  it  is  not 
taking  and  receiving  the  like  sum  for  arresting  and  ^h  <!ase™0 
taking  the  plaintiff.  p*0***  the 

warrant,  the 
privity  be- 

The    declaration    contained    also  many  other  tweenthe 

^,-i,,  sheriff  and  the 

COunts-  bailiff  may  be 

proved,  by 
shewing,  that  upon  the  arrest  a  bail  bond  was  executed  and  delivered  to  the  bailiff,  who  re- 
turned it  to  the  sheriff,  uppn  which  the  latter  made  his  return  of  eepi  corpus* 

VOI»  I.  F   P  It 
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1816.  It  was  stated  and  proved  on  the  part  of  the 

Ma^tin  -plaintiff,  that  he  had  been  arrested  by  Withers,  a 
v.  sheriff's  officer,  upon  a  bill  of  Middlesex,  at  the  suit 
and  Another,  offf^ar/ter  Emmott,  and  taken  to  a  spunging-house. 
*  Mr.  Farmer,  a  friend  of  the  (present)  plaintiff's, 
was  then  in  the  country ;  and  it  was  agreed  upon 
between  the  plaintiff,  Mr.  Eicke  his  solicitor,  and 
Withers,  that  a  bail  bond  should  then  be  executed 
by  the  plaintiff  and  Mr.  Eicke,  and  that  another 
bail  bond  should  also  be  executed  by  the  plaintiff, 
which  was  to  be  afterwards  also  executed  by  Mr., 
Farmer  ;  arid  that  upon  the  execution  of  the  latter 
bond  by  Mr.  Farmer,  the  former  bond  should  be 
cancelled.  To  induce  the  officer,  Withers,  to  ac- 
cede to  this  arrangement,  the  sum  bf  fifteen  guineas 
was  paid  him  by  the  plaintiff;  and  upon  the  taking 
and  receiving  of  this  sum,  the  present  action  against 
the  sheriff  was  founded. 

■*, 
In  order  to  connect  the  act  of  Withers,  the 

officer,  with  the  sheriff,  the  plaintiff  gave  in  evi- 
dence an  examined  copy  of  the  precept  to  the 
sheriff  with/  the  sheriff's  return  indorsed  upon  it. 
By  this  precept,  the  sheriff  was  commanded  to  take 
the  body  of  the  plaintiff  in  the  usual  form,  and  the 
sheriff  had  made  a  return  of  cepi  corpus.  It  also 
appeared  from  this  copy,  that  the  names  of  Withers 
and  Sheldon  had  been  written  upon  the  precept. 
The  plaintiff  had  served  the  defendants  with  notice 
to  produce  the  warrant. 

Upon  the  examination  of  Mr.  Burchell,  from  the 
sheriff's  office,  it  appeared  that  it  was  the  usual 

6  course 
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course  to  indor&e  upon  every  warrant,  before  it  was       *8l& 
issued,  the  name  of  the  officer  by  whom  it  was  to  •  Martin 
be  executed ;  and  that  the  constant  practice  was,     .    «• 
that  a  warrant,  if  unexecuted,  was  returned  by  the  ^ /KJtfc^ 
bailiff  to  the  sheriff's  office  ;  but  that  if  the  warrant 
was  executed,  the  bailiff  kept  it  for  his  own  justifi- 
cation, and  merely  returned  to  the  sheriff  a  memo- 
randum of  what  had  been  done  under  the  warrant, 
from  which  the  sheriff  made  his  return. 

The  Attorney -General  for  the  plaintiff,  upon  this 
evidence,  proposed  to  give  parol  evidence  of  the 
warrant,  and  to  prove  the  arrest  by  Withers,  and 
the  subsequent  transaction.  He  contended  that  he 
was  entitled  to  do  this,  since  it  was  the  duty  of  the 
sheriff  to  receive  back  the  warrant  from  the  bailiff 
after  its  execution,  in  order  to  make  his  return  to 
the  court ;  this,  it  appeared,  was  constantly  done 
where  the  warrant  had  not  been  executed,  and  it 
was  much  more  necessary  that  the  executed  war- 
rants should  be  returned,  than  those  which  had  not 
been  executed.  He  also  contended  that  the  sheriff, 
by  his  return  of  cepi  corpus,  had  recognized  the  act 
of  the  bailiff.     But 

Lord  Ellenborough  was  of  opinion,  that  the 
plaintiff  was  not  entitled,  under  these  circumstances, 
to  give  parol  evidence  of  the  warrant ;  and  that  it 
was  necessary  either  to  produce  the  warrant,  or  to 
shew  some  recognition,  on  the  part  of  the  sheriff 
of  the  agency  of  Withers. 

f  f  2  The 
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1816.  The  plaintiff  then  proved  notice  to  the  sheriff  to 

VM  '  produce  the  bail  bonds,  which  had  been  executed 

v.         and  delivered  to  Withers ;  and  he  also  proved,  that 

^tt       one  of  these  had  been  returned  to  the  sheriff  upon 
and  Another.      *  •  1   i_ '   i_    j         j     i_  •        *  i» 

which  he  had  made  his  return  ot  cept  corpus. 

Topping  and  Holt  for  the  defendant,  objected 
that  this  was  not  sufficient  evidence  for  the  purpose 
of  charging  the  sheriff  with  the  acts  of  Withers ;  in 
order  to  prove  the  agency  of  the  latter,  the  warrant 
itself  ought  to  be  produced ;  and  Withers  himself 
being  dead,  application  ought  to  have  been  made 
to  his  representatives,  in  order  to  the  production  of 
the  warrant ;  and  that  the  evidence  which  had  been 
offered  was  mere  secondary  evidence,  and  inadmis- 
sible for  the  purpose  of  proving  the  agency  of  the 
bailiff;  and  the  case  of  Drake  v.  Sykes,  7  T.  B. 
1  IS.  was  cited,  where  it  had  been  held  that  the 
privity  between  the  bailiff  and  the  sheriff  must  be 
established  by  the  best  evidence,  and  the  language 
of  Mr>  J.  Lawrence  in  that  case  was  adverted  to, 
particularly  where  he  says  w  I  have  always  under- 
stood it  to  be  necessary  to  produce  the  warrant,  to 
shew  the  relation  between  them." 

Lord  Ellenborough  was  of  opinion,  that  this 
evidence  was  sufficient  to  prove  the  agency  of 
Withers,  unless  it  could  be  shewn  that  some  other 
person  was  the  authorized  agent  of  the  sheriff;  the 
bail  bond  had  been  returned  to  the  sheriff,  and  he 
had  returned  cepi  corpus,  but  he  could  not  take  the 
fruits  of  the  arrest  by  Withers,  without  adopting 

his 
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his  act.     With  respect  to  the  language  used  by       1816. 
Mr.  J.  Lawrence,  the  warrant  was  one  medium  by  l       ▼ 
which  the  privity  of  the  sheriff  with  the  act  of  the 
bailiff  might  be  established,  but  it  was  not  the       Bell 
only  one. 


EL 

and  Another. 


Evidence  of  the  arrest  and  subsequent  transac- 
tions was  then  admitted j  and  it  was  further  proved, 
that  the  only  fee  allowed  to  the  bailiff  upon  an  ar- 
rest, was  half  a  guinea  in  London,  and  one  guinea 
in  Middlesex,  for  the  caption,  and  that  nothing  be- 
yond the  amount  of  the  stamp  was  allowed  upon 
the  bail  bond.  .    ■ 

It  appeared  that  no  table  of  fees  had  been  ap- 
pointed by  the  Judges. 

The  plaintiff  had  a  verdict  for  a  penalty  of  50/. 
under  the  st.  32  G.  2.  c.  28.,  upon  the  second  count, 
subject  to  the  opinion  of  the  Court,  upon  a  special 
case. 

The  Attorney-General  and  Ross  for  the  plaintiff* 

Topping  and  Holt  for  the  defendant. 

See  Martin  r»  Slade%  %  N.  R.  59.    Bolder* y.  Mfisse,  3  T;  R.  417. 
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Jenkins  and  Another  v.  Blizard  and  Another* 

A  written  no-  HHHIS  was  an  action  by  the  plaintiffs,  who  were 
solution  of  a  "  warehousemen,  against  the  defendants,  Bkhard 
partnership  re-  Blizard  and  Alexander  Blizard,  on  a  bill  of  ex- 
SuloS'atd  change,  dated  August  the  20th,  1816,  drawn  by  the 
signed  by  the  plaintiffs  on  the  defendants  fox  the  sum  of  45i  4$.  3d. 
^*'mj£l  payable  two  months  after  date,*  and  accepted  by 
in  the  gazette,  Richard  Blizard. 

may  be  read  in 

prove  notice  of  The  bill  had  been  drawn  on  account  of  goods 
Sa^Sm  alleged  t0  have  been  supplied  by  the  plaintiff;  to 
not  been  the  defendants,  as  partners  ;  and  the  defence  was, 

^tw  f  h  fc^at  Prev*ous  t0  tbe  suPPty  °f  these  goods,  viz. 
insertion  of  on  the  26th  of  December,  1815,  the  partnership 
such  notice,  which  had  previously  existed  between  Richard 
oncebanwj-  Blizard  and  Alexander  Blizard,  had  been  regularly 

paper  taken  in  dissolved, 
by  the  party 
sought  to  be 

affected  by  the  On  the  part  of  the  plaintiffs  it  appeared,  that  the 
St^hwL'ln  Pass-k°°k>  in  which  the  goods  to  be  supplied  by 
the  usual  them  to  the  defendants  had  been  entered  by  the 
course,  is  evi-  plaintiff's  clerk,  had  been  sent  as  usual  when  the 
left  to  a  jury,  goods,  for  which  the  present  bill  was  drawn,  had 
without  strict  been  supplied;  and  that  no  alteration  had  been 
paper  ever  °  made  in  the  title  of  the  book,  which  purported  to 
teached  the      belong  to  Blizard  and  Co.     It  also  appeared  that 

party. 

But  the  most 

usual  and  prudent  course  in  such  casts  is  to  give  notice  by  a  circular  letter. 

the 
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the  words  Blizard  and  Co.  still  remained  as  before       1816. 
in  front  of  the  defendant's  shop.  v  .    - 

and  Another 

In  order  to  affect  the  plaintiffs  with  notice  of  the     B  *• 
dissolution  of  partnership,  the  defendants  first  pro-  and  Another. 
posed  to  read  the  following  written  notice,  signed 
by  the  defendants,  which  had  afterwards  been  in- 
serted in  the  Gazette. 

"  December  26,  1815. 

"  Take  notice,  that  the  partnership  between  us 
hath,  on  and  from  this  day,  been  dissolved  by  mu- 
tual consent,  Alexander  Blizard  having  retired 
therefrom. 

"  Witae8S  0Ur  hands'{SlfSrrf.- 

Topping  for  the  plaintiffs,  objected  that  this  no- 
tice contained  in  effect  an  agreement  to  dissolve  the 
partnership,  and  therefore  that  it  could  not  be  read 
in  evidence  without  having  been  first  stamped  with 
an  agreement  stamp.  And  he  referred  to  the  case 
of  May  v.  Smithy  1  E$p.  283.  where  Lord  Kenyan 
was  said  to  have  held,  that  the  instructions  for  ad- 
vertising a  dissolution  of  partnership  in  the  Gazette 
could  not  be  read  to  prove  the  dissolution,  without 
an  agreement  stamp.     But 

Lord  Ellenborough  held,  that  in  this  case  a 
stamp  was  unnecessary,  since  the  instrument  did 
not  purport  to  be  an  agreement  for  the  dissolution 
of  partnership,  but  a  mere  recital  that  the  partner- 
ship had  already  been  dissolved. 

f  f  4  The 
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1816.  The  notice  in  the  Gazette  was  then  read. 


Jenkins 

and  Another       The  defendants  proved  that  a  similar  advertise- 

Blizard     ment  ^  keen  inserted  once  in  the  Morning  Ckro- 

and  Another,  nicle  of  the  27th  of  December,  and  also  that  the 

plaintiffs   took    in  the  latter  paper,    which    the 

newsman   stated  to  have  been  delivered  in  the 

usual  course  to  some  person  at  the  house  of  the 

plaintiffs*  • 

• 

Topping  objected  that  this  evidence  did  not  en* 
title  the  defendants  to  have  this  advertisement  read  ; 
the  notice  had  been  advertised  in  the  Morning 
Chronicle  once  only,  and  it  did  not  appear  that  this 
individual  paper  had  ever  reached  the  plaintiffs. 

Lord  Ellenporough  was  of  opinion  that  it  was 
admissible,  and  referred  to  the  case  where  a  party 
was  sought  to  be  affected  with  notice  of  an  adver- 
tisement contained  in  a  weekly  provincial  paper  ; 
in  that  case  the  paper  was  not  only  delivered  at  the 
house,  but  the  party  was  seen  to  read  it.  His  lordship 
added,  that  he  should  leave  it  to  the  jury  to  say, 
whether  the  attention  of  a  tradesman,  in  reading  a 
newspaper,  was  not  likely  to  be  attracted  by  notices 
of  the  dissolution  of  partnerships,  to  which  the  at- 
tention of  others  might  not  be  directed.  Hfe  lord* 
ship  afterwards  left  it  to  the  jury  to  say,  whether 
under  all  the  circumstances  of  the  case,  the  plain- 
tiffs had  actually  received  notice  of  the  dissolution, 
observing,  that  in  such  cases  the  usual  and  most 

prudent 
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prudent  course  was  to  send  circular  letters  to  all      1816. 
with  whom  the  parties  had  dealings.  Jenkins 

Verdict  for  the  plaintiffs,  and  Another 

Blizard 
Topping  and  Peoke  for  the  plaintiffs.  and  Another. 

Scarlett  arjd  Comyn  for  the  defendants. 


King  v.  Ford.  „  ^    M 

Wednesday, 
December  4th. 

"THIS  was  an  action  on  a  special  assumpsit,  brought  A  schoolmaster 
by  the  plaintiff  against  the  defendant,  (who  *h^tfuVii 
kept  a  school  at  Brwworth,')  for  having,  contrary  to  under  his  cire 
his  duty  and  undertaking,  delivered,  and  caused  to  JJJ^l^^, 
be  delivered,  to  an  infant  son  of  the  plaintiff's,  cer-  responsible  in 
tain  fire-works,  and  for  having  suffered  him  to  ^**j^f 
retain  the  same,  by  the  explosion  of  which'  the  whkh  ensue* 
plaintiff's  son  was  much  wounded  and  injured,  a,nd     But  if  the 

iiii*«/yi  declaration 

whereby  the  plaintiff  was  put  to  great  expence  aUegc  ^  ^ 

about  his  Cure,  &C.  defendant  (in 

such  an  action) 
delivered  the 

The  declaration  contained  three  special  counts,  fire-works 
in  each  of  which  it  was  alleged,  that  the  defendant  J^£^ 
had  delivered,  and  caused  and  procured  to  be  deli-  procured  them 
vered;  certain  fire-works  to  the  plaintiff's  infant  J  J^e^^ 
son,  and  had  suffered  and  permitted  him  to  retain  turn  out,  that 
the  same  in  his  possession.  although  the 

*  defendant  had 

permitted  the 
uce  of  fire-works  by  his  pupils,  that  the  fire-works  from  which  mischief  resulted  had,  in 
fact,  been  delivered  to  the  pupil  by  another  person,  without  the  authority  or  knowledge 
'  ff  the  defendant,  the  variance  will  be  fatal. 

it 
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1816,  It  appeared  that  on  the  4th  of  November,  1814, 

Knta  ^e    defendant    had     promoted    a     subscription 

v  amongst  his  scholars,  of  whom  the  plaintiff's  son 

Fohd.  ^  was  one^  fQt  tjje  purchase  0f  fire-works  to  be  used 

on  the  evening  of  the  next  day,  the  5th  of  November. 
The  plaintiff's  son  was  not  a  subscriber,  and  on  the 
day  following  the  fire-works  were  distributed 
amongst  the  subscribers.  The  defendant  had  in- 
vited  several  persons  to  his  house  to  see  the  dis- 
play, and  amongst  others  a  Mr.  Phillips,  who  seeing 
that  the  plaintiff's  son  had  notbeen  supplied  with  any 
fire-works,  gave  him  a  dozen  of  squibs,  which  he 
deposited  in  his  breeches  pocket.  Soon  after  this, 
a  school-fellow  came  behind  him  and  wilfully  set 
fire  to  the  whole  dozen,  the  explosion  of  which  la- 
cerated his  thigh,  and  injured  him  so  seriously,  that 
he  remained  under  a  surgeon's  hands  for  eleven 
weeks  afterwards. 

Lord  Ellenborough,  upon  this  evidence,  was  of 
opinion,  that  since  the  declaration,  in  every  count, 
charged  the  defendant  with  having  actually  deli- 
vered the  fire- works,  or  caused  them  to  be  delivered 
to  the  plaintiff's  son,  it  was  incumbent  upon  the 
plaintiff  to  prove  an  actual  delivery  by  the  defend- 
ant, or  at  least  to  shew  that  the  fire-works  had  been 
delivered  by  the  defendant's  authority.  His  lord- 
ship intimated,  that  under  another  form  the  action 
would  have  been  maintainable  ;  and  regretted  that 
the  difficulty  arising  from  the  present  form  of  the 
declaration,  could  not  be  surmounted,  particularly 
since  so  many  calamitous,  and  even  fatal  accidents, 

had 
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had  lately  occurred,  from  allowing  such  practices      1816. 
at  public  schools.     His  lordship  thought  it  proper       gj^ 
to  state  his  opinion,  that  if  a  master  of  a  school,         v. 
knowing  that  fire-works  would  be  used,  were  to  be      FoRD* 
guilty  of  negligence  in  not  preventing  the  use  of  v 

them,    he   would    be    amenable  for   the    conse- 
quences, (a) 

Plaintiff  nonsuited. 

Topping,  Marryatt,  and  Spankie  for  the  plaintiff. 

The  Attorney-General  and  Gwrney  for  the  de- 
fendant. 


(a)  See  the  stat.  9  and  xo  IV.  3.  c.  7. 


SITTINGS  AT  WESTMINSTER. 


MAYHEW,  Gent.  V.   BOYCE.  Saturday, 

December  7th* 

'J'HIS  was  an  action  on  the  case,   which  was  if  the  driver 
brought  by  the  plaintiff,  to  recover  a  coaipen-  rf  *  carm£c. 
sation  in  damages  for  an  injury  occasioned  by  the  road  may  adopt 
negligence  of  the  defendant's  agent.  either  of  two  e 

00  °  courses,  one  of 

which  is  safe 
and  the  other  hazardous*  and  he  elects  the  latter,  he  is  responsible  for  the  mischief  which 
ensues.  —  And  he  cannot,  in  such  ease,  insist  upon  the  fact  that  he  kept  to  his  own  side 
of  the  toad. 

The 
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18,16.  The  plaintiff  was  a  passenger  by  a  public  coach, 

called  the  Phoenix,  from  London  to  Brighton,  and 
the  defendant  was  one  of  the  owners  of  another 
public  coach,  from  London  to  Brighton,  called  the 
Dart. 

It  appeared  that  the  Phoenix  being  before  the 
Dart,  in  the  night-time,  the  driver  of  the  latter  at- 
tempted to  pass  the  Phoenix  at  the  top  of  a  hill, 
and  just  as  the  latter  was  about  to  turn  an  angle  in 
the  road  to  the  left.  Many  witnesses  were  called 
on  the  part  of  the  plaintiff,  to  shew,  that  in  conse- 
quence of  the  negligence  of  the  driver  of  the  Dart 
whilst  making  this  attempt,  the  Phoenix  was  over- 
turned by  a  violent  impulse  from  the  Dart,  and  that 
the  plaintiff,  who  was  an  outside  passenger,  had  sus- 
tained serious  injury,  in  consequence  of  his  fall. 

The  case  attempted  to  be  established  on  the  part 
of  the  defendant  was,  that  at  the  time  when  the 
driver  of  the  Dart  attempted  to  pass  the  Phoenix, 
the  road  was  twenty-seven  feet  wide,  and  the 
Phoenix  being  about  three  feet  from  the  left-hand 
side  of  the  road,  there  was  a  space  of  seventeen 
feet  wide  to  the  right  of  the  Phoenix,  which  was 
amply  sufficient  to  have  allowed  of  the  safe  passage 
of  the  Dart,  without  injury  to  the  Phoenix  ;  and 
that  no  accident  could  have  happened,  if*  the  leading 
horses  of  the  Phoenix  had  not,  whilst  the  Z)arf  was 
in  the  act  of  passing,  been  driven  in  an  oblique  di- 
rection from  the  left  to  the  right  side  of  the  road. 
It  was  therefore  contended,  that  since  the  accident 
happened  in  consequence  of  the  Phoenix  having 

been 
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been  driven  in  an  oblique  direction  from  the  left  t    1M& 
side,  which  ought  to  have  been  kept,  towards  the    Mayhbw 
right,  the  accident  was  not  to  be  attributed  to  the 
conduct  of  the  driver  of  the  Dart,  and  that  the  ac- 
tion therefore  was  not  maintainable.     It  appeared, 
however,  that  the  situation  of  the  Phoenix  had  been  . 
seen  for  some  time  before  the  Dart  came  up,  and 
that  the  driver  of  the  Dart  might,  by  driving  nearer 
to  the  right  side  than  he  did,  have  effectually 
guarded  against  the  mischief. 

Lord  Ellenborough.  —  This  is  decisive  of  the 
case ;  if  it  be  practicable  to  pursue  a  course  which 
is  safe,  and  you  follow  so  closely  upon  the  track  of 
another  that  mischief  may  ensue,  you  are  bound  to 
adopt  the  safe  course.  This  is  the  principle  which 
is  always  acted  upon  in  cases  of  injuries  done  to 
ships  at  sea.  In  point  of  law,  it  would  make  no 
difference  whether  the  horses  of  the  Phoenix  swerved 
from  their  course  at  the  instant  when  the  Dart  was 
passing,  or  they  were  directed  by  their  driver ;  he 
had  a  right  so  to  direct  them,  unless  he  knew  that 
the  Dart  was  following  so  closely  behind.  The 
circumstance  of  the  Phoenix  being  on  the  wrong 
side  of  the  road,  on  which  the  Dart  had  a  right  to 
pass,  would  hot  authorise  the  exercise  of  that  right 
to  the  extent  of  destruction.  The  Phoenix  at  that 
time  had  the  whole  free  range  of  the  road,  and  the 
driver  had  a  right  to  occupy  any  part  of  it,  unless 
he  was  aware  of  the  proximity  of  the  Dart  In  the 
night-time  there  is  always  risk,  and  when  one  coach 
follows  close  upon  the  track  of  another,  and  there 
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are  two  ways,  one  of  which  is  perilous  and  the 
other  safe,  die  driver  is  bound  to  adopt  that  which 
is  safe.  The  Ffuxmx  being  three  feet  from  the  left 
side,  the  driver  thought  it  safer  to  take  more  room, 
and  he  had  a  right  to  do  so,  and  the  driver  of  the 
.  Dart  ought  to  have  calculated  upon  his  exercise  of 
that  right 

Verdict  for  the  plaintiff.    Damages  200/. 


The  Attorney-General,  Gurnet/,  and  Comyn,  for 
the  plaintiff. 

Topping,  Scarlett,   and  Espinasse  for  the  de- 
fendant. 


Same  day. 


James  and  Chapman  v.  Shore. 


Where  dif- 
ferent lots  are 
sold  at  an  auc- 
tion for  dif- 
ferent sums, 
the  contracts 
are  separate, 
both  in  law  and 
fact.  —  And 
in  a  special  ac- 
tion for  refu8- 
ingto  adhere  to 
the  conditions 
of  sale,  the 
plaintiff  cannot 
consolidate  the 


^HIS  was  an  action  of  special  assumpsit. 

The  plaintiffs  were  commissioners  appointed 
under  an  inclosure  act,  which  authorised  them  to 
sell  by  public  auction  part  of  the  inclosed  lands,  in 
order  to  defray  the  expences  of  the  inclosure. 
'Several  lots  of  land  were  accordingly  put  up  to 
public  sale  by  auction.  By  the  printed  conditions 
of  sale,  a  deposit  was  to  be  made  by  the  purchaser, 
and  the  whole  of  the  purchase  money  was  to  be 

two  contracts. 


Shows. 
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paid  within  a  limited  time  afterwards ;  and  they       1816. 
also  contained  a  stipulation,  that  in  case  the  pur-    jAl|^ai|d 
chaser  made  default,  the  commissioners  should  be    Chapman 
at  liberty  to  re-sell,  and  to  charge  the  original 
purchaser  with  the  difference  between  the  original 
price  and  that  of  the  re-sale. 

The  defendant  at  the  sale  was  the  highest  bidder 
for  lot  9,  at  530/.,  and  for  lot  10,  at  550/;  and  his 
name  had  been  entered  by  the  auctioneer  as  the 
purchaser  of  these  two  lots  upon  the  printed  par- 
ticulars of  sale. 

By  the  inclosure  act  above  alluded  to  it  was  di- 
rected, that  the  property  to  be  sold  by  the  commis- 
sioners should  vest  in  the  purchaser,  by  virtue  of  a 
receipt  to  be  signed  by  the  commissioners  on  pay- 
ment of  the  purchase  money :  such  a  receipt  had 
been  tendered  in  due  time  to  the  defendant  by  the 
commissioners;  but  he  had  refused  to  pay  the 
amount,  alleging  that  he  had  acted  as  trustee  only 
for  a  person  of  the  name  of  Morgan.  The  com- 
missioners  had  in  consequence  proceeded  to  a  re- 
sale, and  claimed  the  sum  of  591  /.  as  the  loss  on 
the  re-sale,  together  with  the  auction  duty. 

The  articles  of  sale  had  been  stamped,  on 
payment  of  a  penalty  of  10/.,  with  an  agreement 
stamp. 

.   The  special  counts  of  the  declaration  alleged, 
{inter  alia)  that  4iver$  lots  had  been  put  up  to 

public 
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public  sale,  and  that  the  defendant  had  then  and 
there  become  the  purchaser  of  divers,  to  wit,  two 
lots,  numbers  9  and  10,  fqr  divers  sums  of  money, 
amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  1080/. , 


They  then  proceeded  to  allege,  mutual  promises 
to  fulfil  the  special  conditions  of  sale,  and  stated, 
by  way  of  breach,  /the  defendant's  default  in 
neglecting  and  refusing  to  pay  the  deposit  or  pur- 
chase money. 

The  declaration  also  contained  a  general  oount 
in  indebitatus  assumpsit,  for  estates  bargained  and 
sold. 


The  Attorney-General  and  Richardson  for  the 
defendant  objected,  1st,  that  the  contract  was  not 
binding  on  the  defendant,  without  a  written  instru- 
ment ;  and  that  the  auctioneer  could  not,  in  this 
case,  be  considered  to  be  the  joint  agent  of  both 
parties,  but  as  the  agent  of  the  plaintiffs  only,  and, 
consequently,  that  he  could  not  bind  the  defendant 
by  signing  his  name  to  the  articles  of  sale. 

2dly,  That,  supposing  the  case  to  be  sufficiently 
taken  out  of  the  statute  of  frauds ;  yet  that  the 
contract  was  not  sufficiently  stamped,  since  not 
fewer  than  twelve  lots  were  specified  on  the  con- 
ditions of  sale,  the  agreements  in  respect  of  the 
purchase  of  which  were  separate,  and  required 
separate  stamps ;  and  that  it  appeared,  in  fact, 

13  that 
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that  the  stamp  which  appeared  on  the  conditions       1816. 
had  been  applied  to  a  different  contract,  since  the    jAllJ^  tnrt 
stamp  had  been  placed  on  a  clause  in  the  condi*    Chapma* 
tions  by  which  it  was  stipulated,  that  F.  Sherburn         *• 
was  to  bid.  for  the  plaintiffs,  and  that  if  any  lots 
should  be  knocked  down  to  him,  he  was  to  be  com 
sidered  as  a  purchaser  for  the  plaintifls. 

Sdly,  That  the  declaration  was  defective,  since 
it  stated  a  contract  for  the  purchase  of  two  lots, 
and  supposed  that  they  were  both  purchased  under 
the  same  contract,  whereas  in  fact,  there  was  no 
joint  contract  for  two  lots,  but  two  separate  con- 
tracts, one  for  each  lot,  which  was  complete  at  the 
close  of  each  bidding. 

For  the  plaintiffs  it  was  contended,  that  they 
were  at  liberty  to  apply  the  stamp  to  tf  hich  con- 
tract they  chose,  and  that  the  placing  of  the  staftip 
was  merely  accidental,  it  being  optional  in  the 
officer  at  the  stamp  office  to  impress  it  upon  what- 
ever part  of  the  paper  he  chose;  and  they  cited  the 
case  of  Powell  v.  Edmunds,  12  East,  6.  With  re- 
spect to  the  variance,  it  was  urged  that  the  joint 
promise  resulted  from  operation  of  law,  and  that  it 
would  be  productive  of  great  inconvenience  if  a 
plaintiff  were  not  to  be  permitted  to  allege  a  pur- 
chase in  the  aggregate  in  such  cases,  and  that  at  all 
events  the  plaintiffs  were  entitled  to  recover  on 
the  general  count.  -^  But 

vol.  1.  g  c  Lord 
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Lord  Ellekborougb  held  the  variance  to  be 
fatal,  since  the  declaration  stated  the  purchases  as 
one  contract,  and  in  point  of  both  law  and  fact 
the  agreements  were  separate.  —  With  respect  to 
the  inconvenience  which  had  been  suggested,  his 
Lordship  said,  that  he  was  quite  of  a  different 
opinion;  and  that  much  greater  inconvenience 
would  result  from  permitting  the  consolidation  of 
contracts.  With  respect  to  the  general  count,  the 
commissioners  were  authorized  by  the  act  to  re- 
sell, and  having  re-sold  these  lots  they  could  hot 
be  considered  as  sold  to  the  defendant 

Plaintiff  nonsuited. 


B^nef   Boliand,  Chitty,  and  Stirling  for   the 


The  Attorney-General  and  Richardson  for  the 
defendant. 
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Doe  on  the  Demise  of  Delegal  and    Others       1816. 

V.  HOLLOWAY.  T 

Same  day. 

'pHIS  was  an  action  of  ejectment  brought  to  An  estate  is 

recover  possession  of  a  freehold  estate  at  Forty  J^^^i^U 
Hilly  in  the  county  of  Middlesex,  in  consequence  son,  &c.  as 
of  the  nonpayment  of  the  arrears  of  an  annuity  J* B#  8^u  by 

1  11  11  ■■%»»  ^    any  writing, 

charged  on  the  estate,  and  due  to  Delegal,  one  of  &c.,  signed, 
the  lessors  of  the  plaintiff,  from  Sarah  Branscomb,  "f*1"1  *nd/?e~ 

Ai  .  1  n       !•/•        n    1  live  ed  by  him, 

the  grantor,  who  was  tenant  for  life  of  the  pre-  in  the  presence 
mises  under  the  will  of  Sir  /.  Branscomb,  her  late  of  two  or  more 

1       •         ,  witnesses, 

HUSband.  direct,  limit, 

and  appoint. 

The  defendant  claimed  under  an  assignment  by  cute'tto^wer 
the  assignees  under  a  commission  of  bankrupt  by  hi*  win, 
against  Sarah  Branscomb.  S«2d 

1  in  the  presence 

It  appeared  that  the  estate  had  been  settled  to  the  of  three  wiu 

**  nesses. 

use  of  such  person  or  persons  as  Sir  J.  Branscomb,     a  trustee 
by  any  writing,  &c,  signed,  sealed  and  delivered  by  un?er(fe^n" 
him,  in  the  presence  of  two  or  more  witnesses,  executes  the 
should  direct,  limit  and  appoint.  —  Sir  /.  Brans-  deed  *^^ 
comb  had  by  his  will,  attested  by  three  witnesses,  oeen  enrolled, 
devised  and  bequeathed  the  estate vin  question  to  it  is  not  necet- 
his  wife  for  life.     One  of  the  attesting  witnesses  ^^  ^y, 
stated,  that  the  will  was  read  over  to  Sir  /.  Brans-  subsequent 
comb,  who  signed  it,  and  placing  his  hand  on  the  ^ouidbe 
wax  for  the  purpose  of  acknowledging  his  seal,  enrolled. 
delivered  it  out  of  his  hands  to  some  person  present. 

g  o  2  The 
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1816.         The  Attorney-General  for  the  lessors  of  the  plaintiff 

D^E        contended,  that  this  was  a  sufficient  execution  of  the 

and  Others    power,  since  every  requisite  comprized  in  the  power 

xr     v'         had  been  complied  with,  and  that  it  was  immaterial 
Hollo  way.      ,,,  .  ,  *     <.  3  , 

whether  the  execution  was  by  a  deed  attested  by 

two  witnesses,  or  by  a  will  sealed  and  delivered. 

Marry att  for  the  defendant  contended,  .that  a 
will  was  not  an  instrument  within  the  terms  of  the 
power,  it  was  an  instrument  of  a  different  nature, 
requiring  the  attestation  of  three  witnesses,  whereas 
two  only  were  requisite  under  the  power.  He 
also  contended  that  it  was  necessary  to  prove  a 
delivery  as  of  a  deed. 

Lord  Ellenborough  was  of  opinion,  that  the 
will  was  an  instrument  within  the  meaning  of  the 
terms  of  the  power,  and  that  since  the  will  had  been 
sealed  and  delivered  in  the  presence  of  more  than 
two  witnesses,  it  operated  as  an  appointment.  He 
was  also  of  opinion,  that  a  delivery  as  a  deed  was 
not  essential,  and  that  the  delivery  which  had  been 
proved  was  sufficient,  (a) 

In  the  course  of  the  cause  it  appeared,  that  one 
Batty  who  was  one  of  the  lessors  of  the  plaintiff 
was  a  trustee  under  the  annuity  deed,  but  that  his 
execution  of  the  deed  was  not  noticed  in  the 


(*)  See  the  Cases  of  Wright  v.  Wakefordf  4  Taunt.  313.  Doe  on 
Dem.  Mansfield  r.  Peatb)  %  Mv  Jc  S.  576.  Habergbam  r.  Vincent* 
S  T.  R.  92. 

memorial; 
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memorial}  it  also  appeared  by  an  indorsement  on  1816. 

the  deed,  that  he  had  in  feet  executed  the  deed,  DTOE 

but  the  time  of  execution  did  not  appear.  and  Others 


Marryatt  objected,  that  on  account  of  this  omis- 
sion in  the  memorial  th6  deed  was  void,  the  stat. 
17  G.  8.  c.  26. «.  1.  requiring  that  the  memorial  shall 
contain  "  the  day  of  the  month  and  the  year  when 
"  the  deed,  &c.  bears  date,  and.the  names  of  all  the 
"  parties,  and  for  whom  any  of  them  are  trustees, 
"  and  of  all  the  witnesses,  &c.  —  otherwise  every 
"  such  deed,  &c.  shall  be  void/' 

The  Attorney-General  answered,  that  it  fre- 
quently happened  that  a  trustee  did  not  execute 
the  deed  for  some  time  afterwards,  and  that  in 
order  to  give  any  weight  to  the  objection  it  was 
incumbent  on  the  defendant  to  shew,  that  the  deed 
had  been  executed  by  the  trustee  previous  to  the 
time  of  enrollment 

Lord  Ellenborough  said,  that  since  it  did  not 
appear  at  what  time  Bait  had  executed  the  deed, 
he  should  not  nonsuit  the  plaintiff;  and  he  after- 
wards had  a  verdict  with  leave  for  the  defendant 
to  move  the  point. 

The  Attorney-General,  S.  Comyn,  and  if.  B. 
Cornyn  for  the  plaintiff 

Marryatt  for  the  defendant, 

g  g  3  In 


Holloway. 
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In  the  ensuing  term  Marry att  moved  for  a  rale 
nisi  to  enter  a  nonsuit,  contending,  that  even 
assuming  the  deed  to  have  been  executed  by  Batt 
subsequent  to  the  enrollment,  it  was  essential  that 
a-  memorial  should  have  been  added  within  the 
time  limited  by  the  statute;  but  the  Court  observed, 
that  if  the  doctrine  contended  for  were  true, 
it  would  be  in  the  power  of  every  trustee,  in  whose 
custody  the  deed  was  left,  to  vacate  it  by  a  sub- 
sequent execution  of  it,  without  procuring  such 
execution  to  be  enrolled,  and  the  Court,  in  the 
absence  of  any  authority,  to  shew  that  successive 
enrollments  were  necessary,  refused  the  rule. 


Same  day. 


The  agent 
of  the  vendor 
of  a  picture 
knowing  that 
the  vendor  la- 
bour* un^er  a 
delusion,   with 
respect  to  the 
picture,  wh. i  h 
materially  in* 
fluenceB  his 
judgment, 


Hill  v.  Gray. 

^ 'HIS  was  an  action  of  assumpsit  to  recover  the 
sum  of  1000/.  for  a  Claude  which  had  been  sold 
by  the  plaintiff  to  the  defendant. 


It  appeared  that  a  person  of  the  name  of  Butt 
had  been  employed  by  the  plaintiff  to  sell  the  pic- 
ture in  question ;  the  defendant  being  desirous  of 
purchasing  it,  pressed  Butt  to  inform  him  whose 

juugraem,^^  property  it  was,  which  the  latter  refused  to  do. 

make  the  par-   In  the  course  of  the  treaty,  Butt  being  at  that  time 

chase  without 

removing  that  delusion.  —  The  tale  is  void. 

employed 
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employed  in  selling  a  number  of  pictures  for  Sir       1816. 
JFelix  Agar,    the  defendant,    misled  by  circum-       Hull      ' 
stances,  erroneously  supposed  that  the  picture  in         *. 
question  was  also  the  property  of  Sir  Felix  Agar.      GfcA* 
Butt  knew  that  the  defendant  laboured  under  this 
delusion,    but  did  not  remove  it,    and  the  de- 
fendant, under  this  misapprehension,  purchased  the 
picture.     The  plaintiff  offered  to  prove,   by  the 
testimony  of  the  most  eminent  artists,    that  the 
picture  was  a  genuine  Claude,  and  of  great  value ; 
and  it  appeared,  that  after  the  sale  had  been  com- 
pleted, and  after  the  defendant  had  been  informed 
that  the  picture  was  not  the  property  of  Sir  Felix 
Agar,  he  had  objected  to  the  payment,  not  on  the 
ground  of  any  deception  that  had  been  practised 
with  respect  to  the  ownership,  but  on  the  ground 
that  the  picture  was  not  a  genuine  Claude. 

Lord  Ellenborough.  —  Although  it  was  the 
finest  picture  that  Claude  ever  painted,  it  must  not 
be  sold  under  a  deception.  The  agent  ought  to 
have  cautiously  adhered  to  his  original  stipulation, 
that  he  should  not  communicate  the  name  of  the 
proprietor,  and  not  to  have  let  in  a  suspicion  on 
the  part  of  the  purchaser,  which  he  knew  enhanced 
the  price.  He  saw  that  the  defendant  had  fallen 
into  a  delusion  in  supposing  the  picture  to  be  Sir 
Felix  Agar>&,  and  yet  he  did  not  remove  it.  I 
take  for  granted  that  you  will  be  able  to  prove,  by 
the  judgment  of  the  first  professional  artists,  that 
this  is  a  genuine  picture  of  Claude?*,  and  it  would 
not  be  possible  to  go  further.    In  Italy  the  fact 

g  o  4  might 
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1816.      might  admit  of  other  proof,  as  where  a  picture  has 
HitL       ^>cen  *oll&  Preserved  in  a  particular  cabinet :  here 
•u.         it  can  only  he  proved  by  the  concurrent  judgment 
Gray.      ^  artists  as  to  its  similitude.  —This  case  has  arrived 
at  its  termination;  since  it  appears  that  the  pur- 
chaser laboured  under  a  deception,  in  which  the 
agent  permitted  him  to  remain  on  a  point  which  he 
thought  material  to  influence  his  judgment.    I  am 
of  opinion  that  the  contract  is  void. 

Plaintiff  nonsuited. 

The  Attorney-General  and  Comyn  for  the  plaintiff. 

Scarlett  for  the  defendant. 


Fraud  will  vitiate  a  contract  although  the  principal  take  no  part  in  it» 
for  he  is  civilly  responsible  for  the  acts  of  his  agent ;  see  Doe  on  the- De- 
mise of  Willis  y.  Martin,  4  T.  R.  39. 


Baker  v.  Towry. 

Same  flay. 

A  vessel  strike*  rpHIS  was  an  action  on  a  policy  of  insurance  on 

upon  a  rock       -JL  T.-t  s^    i-  rm 

and  remains  goods  at  and  from  Limerick  to  Cadiz.    The 

fixed  there  for  on]y  question  was,  whether  the  vessel  had  heen 

the  space  of  y    ,*  , 

fifteen  or        stranded. 

twenty  mi- 

mjuttBtt  ot^  ^e  vesse^»  wi^  '^c  insured  goods  on  board,  set 
vhich  she  sua*  sail  on  the  21st  of  June,  1814 : .  on  the  25th  she 
injur^,TWsUl  encountered  the  Forge  and  rock  Basket,  which  are 
constitutes  a  a  cluster  of  rocks  extending  about  six  miles  in 
**"**•  length; 

7 
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ledgth;  the  great  Basket  being  about  a  cable's       1816, 
length  from  the  main  land,  and  the  Forge  rock      B^uaT"' 
being  from  thirty  to  forty  feet  in  height  above  the         * 
level  of  the  sea.     A  strong  current  setting  in     ToWRY- 
towards  the  land,  the  vessel  could  not  avoid  the 
rock,   in  attempting  it  she  struck  upon  it,  and 
remained  there  from  a  quarter  of  an  hour  to  twenty 
minutes.    In  consequence  of  this  accident  the  ves- 
sel received  considerable  injury,  and  leaked  much 
during  her  voyage  to  Cadiz. 

Lord  Ellenborough  informed  the  jury,  that  if 
they  were  of  opinion  upon  the  evidence  that  the 
ship  had  been  fixed,  as  stated  by  the  witness,  for 
the  space  of  from  fifteen  to  twenty  minutes,  it  was 

sufficient  to  constitute  a  stranding. 

-  -  — 

See  Dobjon  v.  Bolton,  x  Pirk,  177,  7th  Ed.  MaUtmgall  v.  TbtRyal 
Exchange  Assurance  Company*  4  Campb.  383.  and  supra.  139. 


Forsyth  and  Others  0.  Jervis.  game  da?. 

TPHIS  was  an  action  to  recover  the  value  of  a  a  brings  an  ac- 
gun,  sold  by  the  plaintiffi  to  the  defendant      j^^J 

a  gun  ordered 
by  the  latter,  he  may  read  in  evidence,  for  a  collateral  purpose,  part  of  a  letter  written  by 
B  to  him ;  although  the  remainder  ox"  the  letter  contains  directione  for  making  the  gun, 
and  is  not  stamped  as  an  agreement. 

B  agrees  to  purchase  of  Aa  gun  forthesum  c/faty-fiv«  guineas;  hut  it  is  stipulated, 
that  A  shall  take  a  gun  of  B'a,  valued  at  thirty  guineas*  in  part  payment,  B  having  re- 
fused to  deliver  his  gun  and  complete  the  contract,  A  b  entitled  to  recover  the  sum  of 
forty-five  guineas  as  the  stipulated  price. 

The 
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1816.  The  plaintiffs  were  gun-makers,  and  the  defend* 

Forsyth  ant  Ashing  to  ^ave  a  gun  made  by  them,  it  was 
and  Others  agreed  that  they  should  make  one  for  the  sum  of 
j  Vm  forty-five  guineas,  but  that  they  should  take  a  gun 
of  the  defendant's,  made  by  Manton,  in  part  pay- 
ment, at  the  estimated  price  of  thirty  guineas. 
The  Manton  gun  had  accordingly  been  delivered  to 
the  plaintiffs,  but  had  been  afterwards  borrowed  by 
the  defendant;  and  the  former,  in  order  to  shew 
that  the  Manton  gun  had  been  merely  lent  by  them 
to  the  defendant,  proposed  to  read  a  letter  written 
to  them  by  the  defendant,  requesting  them  to  lend 
him  the  Manton  gun  for  a  few  days  for  the  purpose 
of  snipe  shooting.  The  letter  also  contained  in- 
structions as  to  the  making  of  the  new  gun. 

The  Attarney-General  and  Richardson  for  the 
defendant  objected,  that  since  the  letter  had  been 
written  before  the  completion  of  the  new  gun,  and 
since  the  new  gun  had  been  in  fact  made  according 
to  the  directions  contained  in  the  letter,  it  could 
not  be  read  in  evidence  without  an  agreement 
stamp. 

Lord  Ellenborough.  —  It  cannot  be  read  as 
evidence  of  the  contract,  but  the  plaintiffs  may 
read  that  part  of  it  which  is  necessary  in  order  to 
shew  the  reason  of  taking  away  the  Manton  gun. 
It  is  certainly  evidence  for  that  purpose,  although 
it  may  not  be  so  for  any  other,  and  if  they  had  had 
no  other  evidence  to  prove  the  contract  they  could 
not  have  used  it. 

It 
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It  was  afterwards  objected,  that  since  the  con- 
tract in  fact  was  to  pay  fifteen  guineas,  and  to 
deliver  the  Manton  gun  for  the  new  one,  the 
plaintiffs  were  not  entitled  to  recover  more  than  the 
sum  of  fifteen  guineas  in  this  action  for  goods  bar- 
gained and  sold. 


4S9 
1816. 

Forsyth 
and  Others 

Jkrvis. 


But  Lord  ElJjEnborough  was  of  opinion,  that 
since  the  contract  was  for  the  sale  of  goods  to  be 
in  part  paid  for  by  the  delivery  of  goods  of  a  stipu- 
lated value,  upon  the  refusal  of  the  purchaser  to 
pay  for  them  in  that  mode  a  contract  resulted  to 
pay  for  them  in  money. 

Scarlett  and  Tindall  for  the  plaintiffs. 

The  Attorney-General  and  Richardson  for  the 
defendant. 


Delauney  v.  Mitchell. 


Monday, 
Dec.  9th. 


'P'HIS  was  an  action  by  the  plaintiff  as  the  in-  Notice  having 
dorsee  of  a  bill  of  exchange  against  the  de-  becn  P**1  m 
fendant  as  the  acceptor.  bill  of  exchange 

that  the  want 
of  consideration  will  be  set  upas  a  defence,  it  is  not  competent  to  the  plaintiff,  after  he  has 
closed  his  case,  to  go  into  evidence  of  consideration  in  reply  to  the  defendant's  case. 

A,  being  a  creditor  of  B'a,  and  having  deeds  in  his  possession  as  a  security  for  the 
debt,  receives  a  bill  indorsed  by  B  for  the  purpose  of  getting  it  discounted,  he  cannot  dis- 
appropriate the  bill,  and  maintain  an  action  upon  it  against  the  acceptor. 

Scarlett 
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1816.  Scarlett  for  the  plaintiff  having  adduced  the 

Dilaukey'  usua*  documentary  proofs,  was  inclined  to  rest  his 

v.        case  there,  intimating  that  if  in  the  course  of  the 

Mitchell  cause  it  should  become  necessary,  he  was  prepared 

to  prove  the  consideration  given  for  the  bill. 

The  Attorney-General  insisted,  that  since  notice 
had  been  given  that  one  ground  of  defence  was  the 
want  of  consideration,  it  would  not  be  competent 
to  the  plaintiff  after  having  closed  his  case  to  go 
subsequently  into  such  evidence. 

Lord  Ellenborough  held,  that  after  such  notice 
he  could  not. 

It  appeared  that  the  bill  had  been  drawij  by  Eli- 
zabeth Clewer  on  the  defendant  for  the  sum  of  400 1 
payable  to  her  own  order,  and  had  been  indorsed 
by  E.  Clewer  to  Henry  Viewer,  and  by  the  latter  to 
the  plaintiff.  Elizabeth  Clewer,  in  order  to  prevent 
the  striking  a  docket  against  Henry  Clewer,  her  son 
had  delivered  the  bill  to  the  plaintiff  in  order  to 
get  it  discounted.  The  plaintiff  having  already  in 
his  possession  certain  deeds  as  a  security  for  a 
debt  due  from  H.  Clewer,  having  got  the  bill 
into  his  possession,  insisted  upon  retaining  both 
the  bill  and  deeds  as  securities -for  the  debt 

Lord  Ellenborough  held,  that  it  was  not  com- 
petent to  the  plaintiff  after  having  received  the 
bill  for  the  special  purpose  of  procuring  it  to  be 

discounted 
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discounted  for  the  benefit  of  JE.  Clcwer,  to  disap-       1816. 
propriate  it  Del^uney' 

Plaintiff  nonsuited.         v. 

Mitchell 

Scarlett  and  Camyn  for  the  plaintiff. 
The  Attorney-General  for  the  defendant. 


Rex  v.  Gash,  and  Another.  Tuesday, 

Dec  10th. 

^HIS  was  an  indictment  against  the  two  defend-  A  friendly  so- 
ants,  as  members  and  stewards  of  a  friendly  JJJjJJ  hate* 
society,  for  not  obeying  an  order  made  by  two  been  allowed 
magistrates  of  the  county  of  Middlesex,  directing  ^^™J^. 
the  defendants,  and  other  members  of  the  society,  gartered  ia 
to  restore  Job  Jameson  to  his  situation,  as  a  member  ^^^^ 

of  the  Society.  their  meetings 

in  Middlesex, 

The  indictment  contained  the  order  (which  was  Middlesex 
dated  the  3d  of  October  1815)  which  was  set  out  at  ^  jurisdk- 
length,  and  recited,  that  complaint  had  been  made  u£0n°com- 
to  the  magistrates,  residing  near  the  place  where  the  pbtas  made 
society  was  held,  by  Job  Jamieson,  according  to  the  tnV*oc?ety.  ° 
statute  33 G.  S.c.54.  that  he  had  been  excluded  from    Upon  a  com- 

plaint  made  by 
an  excluded 
member,  A  and  B,  the  then  stewards,  are  duly  summoned,  and  an  order  is  made  by  two 
justices  that  such  stewards  and  other  members  of  the  society  shall  forthwith  reinstate  the 
complainant.  The  order  is  served  upon  A  and  B  after  they  hare  ceased  to  be  stewards  ; 
but  it  b  still  obligatory  upon  them,  as  members  of  the -society*  to  attempt  to  reinstate 
the  complainant,  and  their  having  ceased  to  be  stewards  is  no  justification  of  entire 
neglect  on  their  parr. 

the 
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» 

1^16.       the  society,  against  the  rules  of  the  society,  and 

^"r£"""'  contrary  to  the  statute.  —  That  the  society  had 

*.         been  duly  enrolled.  —  That  the  defendants,  being 

rod  Another  fc^e  stewards»  had  been  dudy  summoned,  and  had 
'  thereupon  appeared  before  the  magistrates,  who 
proceeded  to  hear  the  matter  of  the  said  complaint, 
and  having  heard  the  allegations  of  Job  Jamieson* 
upon  oath,  and  the  allegations  of  the  said  defend- 
ants, did  adjudge;  that  the  said  defendants,  and 
the  other  members  of  the  said  society,  should  forth- 
with restore,  re-instate,  and  re-admit  the  said  Job 
Jameson  as  a  member  of  the  said  society.  The 
indictment  then  alleged  the  service  of  notice  of  the 
order  upon  the  defendants,  and  their  neglect  and % 
refusal.  A  copy  of  the  order  had  been  served  on 
the  defendants,  on  the  22d  of  June  1816. 

It  appeared,  that  the  society  had  originally  been 
established  in  London,  and  that  the  rules  of  the 
society  had  been  enrolled  at  the  sessions  for  Lon- 
don, as  required  by  the  act.  Afterwards  the  meet- 
ings had  always  been  held  at  the  Pewter  Platter,  in 
Middlesex,  near  the  Hatton  Garden  office,  at  which 
the  complaint  had  been  made,  aqd  where  two  ma- 
gistrates of  the  county  of  Middlesex  had  made  the 
order.  There  had  been  no  subsequent  enrollment 
at  the  sessions  for  Middlesex. 

Gaselee  for  the  defendants,  objected,  that  under 

these  circumstances,  two  magistrates  of  the  county 

of  Middlesex  had  no  authority  to  make  the  order, 

since  the  15th  section  of  the  statute  33  G.  3.  c.  54r. 

11  under 
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under  which  the  order  assumed  to  have  been  made,       1816. 
enacted,  "  that  if  any  member  of  such  society  shall       ^ 
"think  himself  aggrieved  by  any  act  done  or         *. 
"  omitted  to  be  done  by  such  society,  or  any  per-  m^^et9 
"  son  acting  under  them,  it  shall  be  lawful  for  two 
"  justices,  near  unto  the  place  where  such  society 
"  shall  be  established,  upon  complaint  made  upon 
"  oath  or  affirmation,  to  issue  their  summons,"  &c. 
In  this  case  (he  urged)  the  society  was  to  be  con- 
sidered as  established  in  London,  where  its  rules  had 
been  submitted  to  the  magistrates,  allowed,  and 
filed. 

Gurney  and  Lowes  for  the  prosecution,  con- 
tended, that  for  the  purposes  of  complaint,  the 
society  was  to  be  considered  as  established  where 
its  meetings  were  held j  a  contrary  construction 
would  defeat  the  operation  of  the  act,  since  the 
magistrates  of  London  could  not  enforce  any  pro- 
cess in  Middlesex.  And  they  referred  to  the  later 
statute,  49  G. 3.  c.  125.  s.  1.  which  enacts,  "  That 
"  if  any  person  having  been  admitted  a  member  of 
"  any  society  established  under  the  authority  of  the 
"  said  act  (u  e.  the  S3  G.  3.)  shall  offend  against 
"  any  of  the  rules,  &c.  of  the  said  society,  it  shall 
"  be  lawful  for  any  two  justices  of  the  peace,  re- 
"  siding  within  the  county,  &c.  within  which  such 
"  society  shall  be  held,  upon  complaint  m&de  on 
"  oath,  by  any  member  of  suoh  society,  to  issue 
"  their  summons,"  &c. 

Lord 
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181&  Lord  Ellenbobough  was  of  opinion  that  the 

~r  variation  of  the  terms  giving  jurisdiction  in  the 

v.  latter  statute,  was  certainly  very  favourable  to  the 

Gash  construction  contended  for  on  the  part  of  the 

and  Another.  ..  ,  •     t      j  t_«y     -l  xv  • 

prosecution;—- his  Lordship,  however,  upon  this 
point,  afterwards  gave  leave  to  the  defendant  to 
move  to  have  a  verdict  of  acquittal  entered* 

Upon  the  production  of  the  regulations  of  the 
society,  it  appeared  that  the  stewards  were  to  be 
changed  every  six  months,  and  that  meetings 
were  to  be  held  every  six  weeks,  it  was  therefore 
objected,  that  since  the  order  was  made  in  October 
1815,  the  copy  served  in  June  1816  ought  to  have 
been  served  not  upon  the  present  defendants,  but 
upon  the  then  stewards,  who  alone  were  responsible 
for  not  having  obeyed  the  order,  by  causing  the 
complainant  to  be  re-instated.  v 

Lord  Ellenborough.  —  The  order  is  not  can- 
fined  to  the  stewards  alone,  but  is  made  upon  all 
the  members  of  the  society,  and  the  defendants 
were  members  of  the  society  independently  of  their 
being  stewards,  and  were  bound  as  members  to  see 
that  the  order  was  obeyed,  or  at  least  to  have  taken 
some  steps  for  that  purpose.  As  members  they 
might  have  done  something,  as  stewards,  indeed 
they  might  with  greater  facility  have  enforced 
obedience  to  the  order,  but  each  member  iiad  it 
in  his  power  to  lend  some  aid  for  the  attainment  of 
that  object. 

The 
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The  jury  found  both  the  defendants  guilty  —       1816.  - 

subject  to  the  motion  as  to  the  jurisdiction  of  the  ^""J^ 

magistrates  who  made  the  order.  v. 

Cash 
and  Another. 
Gurnet/  and  V.  Lowes  for  the  prosecution* 

Gaselee  and  Watford  for  the  defendants. 


In  the  ensuing  term  Gaselee  moved  to  enter  a 
verdict  for  the  defendants,  on  the  ground  of  the 
defect  in  the  jurisdiction  of  the  magistrates,  as 
objected  at  the  trial.  He  also  moved  on  the 
ground  that  the  defendants  having  ceased  to  be 
stewards  when  the  notice  was  served,  had  not  been 
guilty  of  a  criminal  default.    , 

But  the  Court  were  of  opinion,  that  the  word 
established  did  not  exclusively  mean  the  place  where 
the  society  was  originally  established  by  holding 
its  meetings  there,  and  that  it  might  properly  be 
said  to  be  established  where  its  meetings  were 
held,  since  they  were  an  ambulatory  body,  and 
might  .change  their  residence ;  and  that  the  mere 
change  of  residence  did  not  operate  to  the  de- 
struction of  the  existing  rules  approved  of  and 
registered.  The  Court  also  over-ruled  the  second  % 
objection,  observing  that  if  the  defendants  had 
shewn  that  they  went  to  the  meeting,  and  did 
every  thing  in  their  power  to  restore  the  party  in 
obedience  to  the  order,  they  might  have  given  it 
in  evidence  by  way  of  excuse. 

VOJ-.  1.  H   H 
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IN  THE  KING'S  BENCH. 


ADJOURNED  SITTINGS  AT  GUILDHALL. 


1816. 

* , ' 

Wednesday, 
Dec.  nth. 
Two  plaintiff* 
who  (tie  ai  the 
mdofwes  of  a 
bill  of  ex- 
change,  in- 
dorsed in 
blank,  are  not 
bound  to  prove 
any  partner- 
ship. 


Rordasnz  and  Another  v.  Leach. 

^HE  two  plaintiffs  sued  as  the  indorsees  of  two 
bills  of  exchange. 
The  bills  had  been  indorsed  in  blank,  and  the 
only  question  was,  whether  it  was  incumbent  on 
the  plaintiffs  to  prove  their  joint  title  to  sue  on  the 
bill,  by  shewing  that  they  were  partners,  or  by 
proving  a  transfer  to  them  jointly. 


Lord  Ellenborough  held  that  it  was  not. 


Verdict  for  the  plaintiffs. 


See  the  case  of  Mackell  and 
Othera  v.  Kirmear,  infra*  In  that 
case,  although  the  indorsement  was 
in  blank,  it  appeared  that  a  right  of 
action  was  vested  in  other  per- 
sons than  the  plaintiffs,  and  no 


presumption  arose  from  the  fact  of 
the  possession  of  the  bill  by  the 
plaintiffs,  since  two  out  of  three 
plaintiffs  were  the  legal  owners. 
See  Or  J  and  Others  v.  Portal* 
3  Campb.  239. 
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Greek  and  Another,  v.  Haythorne  and  Others,    v 1816'    . 

Same  day. 

THIS  was  an  action  of  trover,  brought  to  re-  a  at  Bristol 
cover  the  value  of  twelve  bags  of  wool.  Bto^ptidT 

for  by  B*8  ac- 

The  defendants,  who  were  Spanish  merchants  at  ^n^Jf  a 
Bristol,  on  the  8th  of  August  1815,  sold  to  Jarman  by  A:  the 
and  Lacy  68  bags  of  wool,  which,  by  the  invoice,  8°?^V?ie 
were  to  be  weighed  off  immediately,  and  were  to  be  ^jn  ^  a>8 
paid  for  by  a  bill  of  exchange,  payable  nine  months  warehouse, 
after  date  ;  but  no  such  bill  was  ever  drawn  by  the  JaVStwiL 
defendants.     The  wools,  which  were  of  different  B  sells  a  spe- 
qualities  and  values,  and  had  been  weighed,  re-  SuMd^*^ 
mained  in  the  warehouse  of  the  defendants,   but  of  these  goods 
samples  were  sent  to  Jarman  and  Lacy,  the  ven-  ^^l^^9 
dees,  to  enable  them  to  go'into  the  market,  and  upon  them  and 
sales  by  them  from  time  to  time,  to  different  pur-  fran8imts  ?'• 
chasers,  of  parts  of  this  wool,  orders  were  given  to  the  delivery  of 
such  purchasers,  to  enable  them  to  receive  the  wool  J,he"^  ®n  the 
from  the   defendants,  who  delivered  such  parcels  ter  a's  receipt 
accordingly.     On  the  12th  of  October,  the  plain-  of  the  order  B 
tiffs  purchased  from  Jarman  and  Lacy  twelve  bags  nipt,  and  them 
of  this  wool  of  a  specified  description,  and  Jarman  and  not  before, 
and  Lacy  received  the  amount  in  Cassimeres.     On  ^J^^° 
the  16th  of  October,  the  plaintiffs  in  London,  having  goods  to  c, 

insisting  that 
he  has  a  lien 
upon  them  for  the  price.  —  C  may  maintain  trover  against  A ;  for  he  was  bound  at  ail 
events  to  notify  his  refusal  immediately.  —  And  (sembU)  having  neglected  to  draw  the  bill, 
and  having  furnished  B  with  samples  to  go  into  the  market  with,  and  having  obeyed  several 
orders  of  B's  for  the  delivery  of  portions  of  the  goods  to  different  sub- vendees,  he  could 
have  insisted  upon  any  lien,  even  if  he  had  given  immediate  notice. 

h  h  2  obtained 
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1816.      obtained  an  order  from  Jarman  and  Lacy  for  the 

v-      v     -;  delivery  of  the  goods,  transmitted  it  to  them  at 

and  Another    Bristol,  and  required  them  to  deliver  the  goods  ao 

v.         cordiugly  ;  but  the  order  was  not  obeyed.    On  the 

HJidOthm.E  21st  of  October  Jarman  and  Lacy  became  bankrupts. 

It  also  appeared,  that  at  the  time  of  the  sale  to  the 

plaintiffs,  twenty-two  only  of  the  bags  were  left  in 

the  defendants'  warehouse,  and  that  ten  of  these 

had  been  specifically  appropriated. 

Jervis  for  the  defendants  submitted,  that  this  Was 
nothing  more  than  the  ordinary  case  of  a  vendor 
and  purchaser,  the  vendor  remaining  in  possession, 
and  that  consequently,  until  the  price  had  been 
paid,  the  defendants  had  a  lien  on  the  goods  remain- 
ing in  their  hands,  for  the  whole  amount,  and  that 
although  the  plaintiffs  might  have  paid  the  amount 
of  the  goods  purchased  by  them  to  Jarman  and  Co., 
yet  that  with  respect  to  the  defendants,  they  did 
not  stand  in  a  better  situation  than  Jarman  and  Co. 
would  have  done,  who  could  not  have  insisted  upon 
a  delivery  of  the  remaining  bags,  without  payment. 
He  also  contended,  that  the  sale  had  not  been  com- 
pleted, so  as  to  vest  the  property  in  the  vendees  j 
and  he  cited  Hanson  v.  Meyers,  6  East,  6l4>.,  where 
the  Court  held,  that  a  sale  of  starch  was  not  com- 
plete, because  the  whole  of  it  had  not  been  weighed, 
although  there  had  been  a  partial  delivery.  As 
between  the  defendants  and  Jarman  and  Lacy,  the 
wool  had  been  weighed;  but  as  between  the  present 
parties,  there  had  been  no  specific  appropriation. 
In  Stoveld  v.  Hughes,  14  East,  308.,  great  part  of  the 

goods 
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goods  had  been  delivered,  and  the  plaintiff  was  held       1316. 

to  be  entitled  to  recover  the  rest,  because  he  had  put      gbbb 

marks  upon  them,  and  had  measured  them,  and  and  Another 

the  vendors  had   assented  to  the  sub-sale.     But  „     v- 

JuLatthorne 
here  there  was  no  assent  on  the  part  of  the  vendors,    and  Otfcen. 

on  the  contrary,  he  was  in  a  situation  to  prove  an 

express  dissent. 

Lord  Ellenborough.—  I  am  of  opinion  thafc 
this  was  an  executed  contract.     Here  was  a  sale  of 
68  bags,  which  were  delivered  out  by  the  vendors 
from  time  to  time,  according  to  the  order  of  the 
vendees,  who  were  furnished  with  an  invoice,  and 
with  samples,  to  enable  them  to  go  into  the  market. 
With  respect  to  the  payment,  the  defendants  were 
to  take  the  first  step,  by  drawing  a  bill,  which  they 
have  omitted  to  do,  but  there  was  no  resistance  to 
the  payment,  and  as  far  as  appears,  the  vendees  ac- 
ceptance would  have  been  given,  and  it  was  owing  to 
the  default  of  the  vendor,  that  it  was  npt  given.   " 
Then  as  to  the  appropriation,  the  moment  the  10 
are  deducted  from  the  22,  the  12  remain,  for  which 
trover  may  be  maintained,  since  there  is  no  uncer- 
tainty on  the  subject.    There  is  no  doubt,  there- 
fore, either  as  to  the  quantum  or  as  to  quality, 
and  after  the  time  of  the  sale,  the  defendants9 
warehouse  was  the  warehouse  of  the  purchaser, 
I  think,  therefore,  that  the  plaintiffs  are  entitled 
to  recover. 

Verdict  for  the  plaintiffs. 

h  h  S  Marry att 
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t    18I6»  Marry att  and  Parke  for  the  plaintifls- 

Green 
and  Another       Jervis  and  Alderson  for  the  defendants. 

Haythorne 
and  Others.  ■ 

In  the  ensuing  term  Jervis  moved  for  a  rule 
to  shew  cause  why  there  should  not  be  a  hew  trial, 
contending  that  the  defendants  had  a  lien  on  the 
wool  undelivered,  which  had  never  been  removed 
from  the  warehouse  ;  and  that  although  the  omis- 
sion of  the  defendants  to  draw  a  bill  upon  Jarman 
and  Lacy,  might  be  considered  as  a  waiver  with 
respect  to  the  wool  actually  delivered,  yet  that  it 
could  not  be  so  considered  as  to  the  portion  which 
had  not  been  delivered ;  and  that  although  the 
objection  as  to  weighing,  which  in  the  case  of 
Hanson  v.  Meyers  was  considered  to  be  a  con- 
dition precedent,  did  not  apply  to  this  case,  yet 
still  the  acceptance  of  the  bill  was  to  be  considered 
as  a  condition  precedent.  And  that  the  delivery 
of  part  could  not  be  taken  to  be  equivalent  to  a 
,  delivery  of  the  whole  in  this  case,  as  it  was  in  the 
case  of  Slubey  and  Smith  v.  Hejfward  and  Fox, 
2  H.  Bl.  504.,  since  in  this  case  the  remaining 
goods  had  never  been  removed  from  the  warehouse 
of  the  defendants. 

The  Court  seemed  to  be  inclined  at  first  to 
give  an  opportunity  for  a  further  consideration  of 
the  question ;  but  upon  adverting  to  the  circum- 
stance that  the  letter  containing  the  order  for  the 
2  delivery 
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delivery  of  the  goods  had  been  transmitted  by  the      18 16. 
plaintiffs  in  London  on  the  16th  to  the  defendants      grmn    ' 
at  Bristol,  and  that  the  defendants  had  not  sig-    and  Another 
nified  their  dissent  until  after  the  insolvency  of  „     v' 
Jarman  and  Lacy,  which  took  place  on  the  21st,    and  Others, 
the  Court  were  of  opinion,  that  the  defendants 
ought  to  have  intimated  their  intention  imme- 
diately upon  their  receipt  of  the  plaintiffs'  letter, 
and  ought  not  to  have  delayed  it  until  after  the 
insolvency. 

Jervis  submitted  that  the  defendants  had  no- 
tified  their  intention  as  soon  as  they  could  rea- 
sonably have  been  required  to  do  so. 

But  the  Court  were  clearly  of  opinion  that  the 
notice  came  too  late  ;  if  it  had  been  a  question 
as  to  reasonable  time,  the  delay  of  four  days 
between  the  receipt  of  the  plaintiffs'  letter  on  the 
17th,  and  the  insolvency  of  Jarman  and  Lacy, 
might  not  have  been  considered  as  unreasonable ; 
but  the  defendants  knew  that  they  had  not  been 
paid  by  Jarman  and  Lacy,  and  ought  to  have 
signified  their  intention  immediately,  and  if  they 
had  doubted  on  the  subject,  they  ought  to  have 
written  to  the  plaintiffs  to  inform  them  that  they 
had  not  come  to  a  decision,  and  they  might  have 
acted  accordingly.  The  plaintiffs  wrote  on  the 
16th,  upon  the  supposition  that  they  had  the  entire 
power  of  disposing  of  the  goods:  from  the  17th, 
when  the  letter  would  have  reached  the  defendants, 
four  whole  days  elapsed,  during  which  they  re- 
h  h  4  posed 
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,    1816*    ,  posed  in  confidence  on  the  credit  of  the  original 

Greek      purchasers,  -and    then    the  circumstance  of  the 

and  Another   insolvency  of  those  purchasers  occurred,  which 

Haytkornb  made  it  convenient  to  the  defendants  to  insist  upon 

and  othew.    their  suspended  rights,  which  it  was  not  competent 

for  them  to  do.    In  the  absence  of  notice  they  must 

be  taken  to  have  assented  to  the  order. 

Rule  refused* 


See  Goodall  v.  Skelton,  %  H.  B.  3x6.  Wbitebotue  v.  Frost,  1%  East, 
6x4*  Justin  v.  Cunwen,  4  Taunt.  644.  WalUce  v.  Breeds,  13  East,  51a* 
Rugg  v.  Minett,  13  East,  aio.  Busk  ▼.  Davis,  %  Maule  &  SeL  397^ 
Sbepkjv.  Davis,  x  Marsh.  95a*    Hunt  r.  Stevens*  3  Taunt.  113. 


Same  day.  KeNNERLY  t>.  NASH. 

a  draws  a  bill  *pHIS  was  an  action  by  the  plaintiff,  as  the  iff- 
upon  B,  pay-  dorsee  of  a  bill  of  exchange,  dated  the  25th  of 
able  at  three  February  1816,  drawn  by  one  Maules,  upon  the 
debt  dTO  from  defendant,  for  the  sum  of  25/.  4*»  payable  four 
B  to  A.    On  months  after  date,  bearing  interest. 

the  delivery  of 
the  bill  to  B  for 

acceptance,  B       This  bill  had  been  drawn  by  Maules  a  tailor, 
JwTJT    fo*  **  amount  of  a  bill  due  to  him  from  the  de- 

may  be  sub- 
stituted1 for  three,  and  afterwards,  by  the  assent  of  A,  the  alteration  is  made,  a  new 
stamp  is  not  requisite. 

A  bill  is  drawn  for  the  sum  of  xoo/.  payable  four  months  after  date,  bearing  interest* 
The  interest  is  to  be  calculated  from  the  date  of  the  bill. 

7  fendant* 
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fendant.     A  witness  stated,  that  the  bill  as  it  was      1*16* 
first  drawn,  was  payable  three  months  after  date,  and    kehnbrlt 
that  he  took  it  in  that  state  to  the  defendant  for         » 
acceptance,  a  few  days  after  it  had  been  drawn ;  and      Nasm- 
that  when  the  bill  was  delivered  to  the  defendant  for 
acceptance,  he  desired  the  witness  to  go  to  Manles, 
to  get  the  time  altered  from  four  to  three  months, 
saying,  at  the  same  time,  that  the  alteration  would 
not  vitiate  the  bill,  and  that  it  would  not  be  worth 
while  to  be  at  the  expence  of  a  new  stamp.  Matties, 
it  appeared,  upon  application  to  him  for  that  pur- 
pose, assented  to  the  alteration,  and  the  witness 
altered  the  bill  accordingly,  at  Maries's  request. 

Lord  Ellenborough  held,  that  under  these  cir- 
cumstances, a  new  stamp  was  unnecessary  (a) j  and 
he  also  held,  that  under  the  words  bearing  interest, 
the  plaintiff  was  entitled  to  recover  interest  from  the 
date  of  the  bill,  since  without  any  such  words,  he 
would  be  entitled  to  interest  from  the  time  when 
the  bill  became  due. 

The  jury  found  their  verdict  accordingly. 

Comyn  and  <Chitty  for  the  plaintiff.   . 

Topping  for  the  defendant* 


(a)  See  Bowman  t.  NuboU,  5  T.  R.  537.  Master  r.  MilUr,  4  T.  R. 
3*0.  %  H.  BL  141-  Kershaw  v.  Cox*,  3  Esp.  246.  Knill  t.  Williams, 
xo  East*  43 1.  CardweU  v.  Martin*  9  East,  190.  Trafp  v.  Spearman* 
3  Esp.  57.    Marion  t.  Pftit9  »  Csunpb.  8a.  n* 
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1816, 

W% ' 

Same  day. 

The  question 
being  whether 
a  piece  of  cloth 
has  been  re- 
turned by  the 
defendant  to 
the  plaintiff, 
the  production 
of  a  note  by 
the  defendant, 
in  which  the 
plaintiff  re- 
quests him  to 
return  the 
piece  by  the 
bearer,  is 
prima  facie 
evidence  to 
shew  that  the 
piece  has  been 
returned. 

And  the 
plaintiff  ought 
to  call  the 
bearer  of  the 
Dote  to  shew 
that  the  piece 
has  not  been 
returned 
through  him. 


Shepherd  v.  Currie. 

^HIS  was  an  action  of  assumpsit  for  goods  sold 
and  delivered,  and  the  principal  question  was, 
whether  one  of  two  pieces  of  cloth  which  had  been 
sent  to  the  defendant,  had  been  returned  by  him  to 
the  plaintiff. 

The  defendant  gave  in  evidence  the  following 
note,  written  by  one  Wilson,  a  person  in  the  em* 
ployment  of  the  plaintiff. 

"  Please  to  deliver  to  the  bearer  No.  3,500  of  su- 
perfine scarlet  cloth  which  you  do  not  keep/* 

-  Lord  Ellenborough  held,  that  after  this  evi- 
dence, it  was  incumbent  upon  the  plaintiff  to  call 
the  bearer  of  the  note,  in  order  to  shew,  that  the 
piece  of  cloth  in  question,  had  not  in  fact  been 
taken  back  by  him,  and  that  otherwise,  since  the 
note  was  in  the  possession  of  the  defendant,  and 
imported  that  a  piece  was  to  be  returned  by  the 
bearer,  it  was  to  be  presumed  that  the  piece  had 
been  delivered  to  some  bearer,  through  whose 
agency  it  had  been  returned  to  the  plaintiff. 

Marryatt  for  the  plaintiff.  . 


The  Attorney-General  for  the  defendant. 
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Haul  and  v.  Bromley.  18  J  6. 

Same  day. 

'Y HIS  was  an  action  of  assumpsit,  to  recover  for  in  an  action 

the  use  and  occupation  of  a  dwelling-house  for  fortheu*  *** 
one  half  year,  from  Christmas  1815  to  Midsummer  hou«forri^  * 

1816.  months,  it  is 

prima  facie 
sufficient  for 

The  plaintiff  proved  an  occupation  by  the  de-  the  plaintiff  to 
fendant,  as  his  tenant,  during  the  preceding  half  J^J^ °^ m 
year  only,  u  e.  from  the  Midsummer  to  the  Christmas  house  by  the 

of  1815.  If^T:? 

his  tenant,  for 
the  preceding 

Holt  for  the  defendant  objected,  that  this  was  Jj^jjj; 
insufficient,  without  proving  some  occupation  dur-  tinuanceof  the 
ing  the  subsequent  half  year,  in  respect  of  which  ******  » to 
the  claim  was  made.  un^Ae^on- 

trary  appear. 

But  Lord  Ellenborough  was  of  opinion,  that  sum^entm1"* 
the  occupation  was  to  be  considered  as  continuing,  such  case  for 
unless  the  defendant  could  shewsome  determination  ij^f"?* 

to  prove  yiat, 
of  it.  the  keys  had 

been  previously 

The  defendant  then  proved  that  on  or  before  servant  at  the 
Christmas  1815,   the  keys  of  the  house  had  been  fJJJ1* 
delivered  by  an  agent  of  the  defendant's,  to  a  fe-  subsequent  de- 
male  servant  at  the  house  of  the  plaintiff,  and  also  cJwtiononthe 
a  declaration  on  the  part  of  the  plaintiff,  that  the  piaimiffthat 
keys  had  been  lost  or  mislaid.  —  the  keys  had 

been  lost  or 

But  Lord  Ellenborough  deemed  this  to  be  in- 
sufficient evidence  to  prove  a  determination  of  the 

tenancy, 
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1816.       tenancy,  inasmuch  as  it  did  not  appear  that  the 

Harlanb    keys  had  ever  reached  the  plaintiff,  and  been  ac- 

v.         cepted  by  Irim,  and  that  the  maid  servant  to  whom 

Bromley,    ^ey  had  been  delivered,  ought  to  have  been  called. 

Verdict  for  the  plaintiff* 

Marry att  and  Comyn  for  the  plaintiff. 
Holt  for  the  defendant. 


Same  day.       Lawson  and  Others,   Assignees  of  Shiffner,   a 

Bankrupt,  v.  Robinson. 

Where  no       'FHIS  was  an  action  of  assumpsit,  by  the  assignees 
fchmtodi*-  of  Shiffner,  a  bankrupt,  to  recover  the  sum  of 

pute  the  bank-  376/.  18&~  for  premiums  on  policies  of  insurance, 
a^robythe    e^ecte(^  ty  Shffiher,  (being  an  insurance  broker,) 


assignees,  it 


on  account  of  the  defendant. 


OTghfrom the  ^°  not*ce  having  been  given  to  dispute  the 
deposition  that  bankruptcy,  the  depositions  before  the  commis- 
the  petitioning  Sj0ners  were  rea<j  jn  evidence. 

creditors  debt 
was  due  at  the 

time  of  the  act  Parke  for  the  defendant  objected,  after  the  de- 
p  €y*  positions  had  been  read,  that  there  was  not  sufficient 
evidence  on  the  face  of  them  to  prove  the  petition- 
ing creditor's  debt,  since  the  deposition,  merely 
stated  that  the  bankrupt  was  indebted  to  the  pe- 
titioning creditor  at  the  time  of  the  deposition,  and 
not  at  the  time  of  the  act  of>bankruptcy,  as  it  ought 

to 


Robinson. 
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to  have  done*  And  he  referred  to  the  case  of  Clarke       1816. 
v.  Askew,  tried  before  Mr.  Justice  Bay  ley,  at  the  last     Lawhon 
assizes  for  the  county  of  Durham,  where  a  similar  and  Others 
objection  had  been  taken,  and  the  point  was  still 
under  the  consideration  of  the  Court 

Lord  Ellenborough,  upon  its  being  suggested 
that  the  deposition  was  in  the  usual  form,  was 
unwilling  to  nonsuit  the  plaintiff  but  gave  leave 
to  the  defendant  to  move  it.  (a) 

But  upon  afterwards  referring  to  the  proceedings, 
the  deposition  was  to  this  effect,  viz.  that  the  said 

Shiffher  is  justly  and  truly  indebted  to  this 

deponent,  &c.  in  the  sum  of,  &c.  upon  the  balance 
of  an  account  for  money  lent  and  advanced,  and 
money  paid,  laid  out,  and  expended  to  and  for 
the  use  of  the  said  G.  Shiffner,  between  the  month 
of  February  and  the  month  of  April  1813.  It 
also  appeared,  that  the  act  of  bankruptcy  had 
been  committed  in  the  interval  between  the  latter 
date  and  the  suing  out  of  the  commission  — 

Upon  which  Parke  admitted  that  the  objection 
was  answered. 

Richardson  and  Holt  for  the  plaintiffs. 

Parke  for  the  defendant. 


(a)  See  the  case  of  Clarke  and  Others  v.  Atkt<w>  in  the  ensuing  note, 
in  which  this  point  was  decided*  — 
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1816.  In  the  case  of  Clarke  and  others, 

1  assignees  of  Beverley  v.  Aske<w> 
which  was  tried  cor.  Bayley,  J. 
Durham  Assizes,  1816,  (which  was 
an  action  of  trover  by  the  assignees 
against  the  sheriff,  and  an  execution, 
creditor,)  no  notice  having  been 
.  given  under  the  stat.  49  G.  3 .  c.  1 2 1  • 
to  dispute  the  bankruptcy,  the  ques- 
tion was  as  to  the  sufficiency  of  the 
proof  of  the  petitioning  creditor's 
debt.  The  deposition  was  in  the 
following  form:  «  That  John 
Beverley*  against  whom,  &c  was 
at  and  before  the  date  of  the  suing 
forth  of  the  said  commission,  justly 
and  truly  indebted  to  this  depo- 
nent in  the  sum  of  130/.  13/.  lid. 
for  goods  6old  and  delivered,"  &c. 
The  act  of  bankruptcy  was  on  the 
26th  of  July,  and  the  commission 
was  dated  the  9th  of  August* 

Bayley,  J.  was  of  opinion  that 
this  deposition  was  insufficient,  since 
it  merely  shewed  that  a  debt  to  the 
amount  of  100/.  was  due  at  the  date 
•  of  the  commission,   and  did   not 

shew  that  the  bankrupt  was  indebt- 
ed to  that  amount  at  the  tune  of  the 
act  of  bankruptcy. 

Hulloci  for  the  plaintiffs  after- 
wards called  a  witness  who  had 
lived  in  the  service  of  the  bankrupt, 
who  was  an  inn-keeper,  as  a  waiter, 
and  endeavoured  to  extract  some 
probable  evidence  from  the  nature 
of  the  dealings  between  the  peti- 
tioning creditor  and  Beverley,  to 
shew  that  a  debt  to  the  amount  of 
100/.  had  in  fact  been  contracted 
before  the  commission  of  the  act  of 
bankruptcy,  but  failing  in  this  the 
plaintiffs  were  nonsuited. 

Hullock  having  in  the  ensuing 
term  obtained  a  rule  nisi  for  a  new 


trial.  Rmne  and  Parke  afterward  % 
shewed  cause  against  it,  contending 
that  it  is  still  necessary,  since  thtf 
46  G.  3.  c.  135.  to  prove  that  a 
good  petitioning  creditor's  debt  ex- 
isted at  the  time  of  the  act  of  bank- 
ruptcy, Most  v.  Smith,  1  Campb* 
489.  and  that  the  effect  of  the  stat. 
49  G.  3.  r.  121 .  was  merely  to  make 
the  depositions  admissible  evidence, 
Ellis  v.  Shirley ,  3  Camph.  124. 
and  that  in  the  present  instance 
they  proved  nothing  more  than  that 
a  debt  was  due  at  the  date  of.  the 
commission* 

Hullock  contended  that  it  was  un- 
necessary to  shew  that  the  debt  ex- 
isted at  the  time  of  the  act  of  bank- . 
ruptcy,  but  that  admitting  it  to  be 
necessary,  it  was  to  be  presumed 
that  the  commissioners  had  evi- 
dence before  them  of  the  exist- 
ence of  the  debt  at  that  time,  or 
they  could  not  have  declared  the 
party  to  be  a  bankrupt. 

Lord  Ellenborough.  —  The 
evidence  was  receivable  by  the 
commissioners,  but  it  comes  to  no- 
thing, since  it  only  shews  that  a 
debt  existed  at  the  time  of  the  com- 
mission. I  am  sorry  that  such  an 
objection  is  capable  of  being  sus- 
tained, but  I  do  not  see  how  it  is  to 
be  answered.  If  any  inference 
coald  be  drawn  from  the  rate  at 
which  the  goods  were  supplied,  I 
should  be  glad  to  admit  it;  but  the 
debt  u  partly  due  for  money  lent, 
which  may  have  been  supplied 
uno  flatu. 

Holroyd,  J.  —  The  same  dif- 
ficulty occurred  in  a  case  at  Tork9 
where  the  deposition  was  equivocal, 
and  it  was  held  that  the  deposition 
ought  to  be  equally  satisfactory  as 
if  a  witness  had  been  examined. 

Abbott. 
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Abbott,  J.  — If  the  position    a  bankrupt  afterward*,  although  he         1816. 
which  has  been  contended  for  be     had  since  paid  off  the  whole  of  his  v  t  ' 

correct,    it  would  follow,   that  a     debts. 

party  wA>  had  once  committed  an  Rule  discharged. 

act  of  bankruptcy  might  be  made 


Wigan  v.  Fowler  and  Others.  Same  day. 

'"PHIS  was  an  action  originally  brought  against  The  statute  15 
seven  defendants,  who  were  co-partners,  on  a  ^'^i^* 
promissory  note  drawn  by  one  of  them  for  the  sum  dude  the 


of  1000A  payable  three  months  after  date.     The  £^afi^" 
number  of  the  defendants  did  not  appear  on  the  although  ex- 
iace  of  the  note.    One  of  the  co-defendants  had  ^^^^^ 
pleaded  his  bankruptcy,   and  as  to  him  a  nolle  drawing'buis  at 
prosequi  had  been  entered;  the  other  defendants  *  ****&» 
had  pleaded  the  general  issue.  months. 

The  plaintiff  having  proved  a  prima  facie 
case, — 

Scarlett  for  the  defendants  contended,  that 
the  note  was  illegal,  having  been  issued  contrary 
to  the  provisions  of  the  statute  15  G.  2.  c.  IS. 
which  enacts,  "  That  it  shall  not  be  lawful  for  any 
u  body  politic  or  corporate  whatsoever,  erected  or 
"  to  be  erected,  or  for  any  other  persons  whatsoever 
"  united,  or  to  be  united,  in  covenants  or  partner- 
«  ship,  exceeding  the  number  of  six  persons,  in 

"  that 
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1816. 

* ■ 

WlGAN 

Fowler 
and  Others. 


"  that  part  of  Great  Britain  called  England*  to 
"  borrow,  owe,  or  take  up  any  sum  or  sums  of 
"  money  od  their  bills  or  notes  payable  at  demand, 
"  or  at  any  less  time  than  six  months  from  the 
"  borrowing  thereof,  during  the  continuance  of  such 
"  said  privilege  to  the  said  Governor  and  Company, 
"  (of  the  Bank  of  England)  who  are  hereby  de- 
"  clared  to  be  and  remain  a  corporation/9  &c. 

Garrow,  A.  G.,  for  the  plaintiff,  answered, 
that  the  intention  of  the  Legislature  in  framing 
this  Act,  was  to  secure  a  monopoly  to  the  Bank  of 
England,  and  that  it  was  not  intended  to  apply 
to  any  persons  who  did  not  issue  notes  and  bills  as 
bankers. 


Lord  Ellenborough.  —  The  construction  con- 
tended for  would  have  the  effect  of  crippling 
commerce,  exceedingly. 

His  Lordship,  after  adverting  to  the  terms  of 
the  Act,  intimated  his  opinion,  that  the  protection 
meant  to  be  given  to  the  Bank  was  against  Com* 
panies  of  Bankers,  and  that  it  was  not  the  intention 
of  the  Legislature  to  prevent  co-partners,  who  were 
not  bankers,  from  borrowing  money  or  drawing 
bills  for  the  purposes  of  commerce. 

Leave  however  was  given  to  Scarlett  to  move 
the  point,  in  case  he  should  upon  deliberation  con- 
sider that  his  objection  was  tenable. 

Verdict  for  the  plaintiffi 
The 
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The    Attorney-General  and   Gffird   for    the       1816. 
plaintiff.  *  Wl^AH 

Scarlett  for  the  defendants.  JdOdEfc 


In  the  ensuing  term  Scarlett  moved  for  a  rule 
to  shew  cause  why  the  verdict  for  the  plaintiffs 
should  not  be  set  aside,  and  a  nonsuit  entered* 
He  contended,  that  the  object  of  the  Legislature 
in  framing  the  statute  15  G.  2.  c.  13.  which  was 
also  to  be  collected  from  the  other  Statutes  on  the 
subject,  was  to  prevent  any  number  of  persons, 
exceeding  six,  under  any  colour  or  pretence  what- 
soever, from  raising  money  by  bills  or  notes  payable 
at  any  less  time  than  six  months.  The  statute 
15  G.  2.  was  made,  as  is  expressed  in  the  Act, 
for  the  prevention  of  doubts,  and  to  secure  an  ex- 
clusive privilege  to  the  Bank  of  England.  The 
statute  m  terms  prohibited  any  number  of  persons 
whatsoever  united  in  partnership,  exceeding  six, 
from  borrowing  or  taking  up  money  by  any  bills 
at  less  than  six  months  date.  The  consequence 
was,  that  any  number  of  persons  not  in  partnership 
might  raise  money  by  bills  at  a  shorter  date $  but 
that  if  more  than  six  were  in  partnership,  they 
could  not  draw  bills  at  a  shorter  date.  If  seven 
persons  in  partnership  were  not  prohibited  by  this 
clause  from  drawing  any  bill  of  a  shorter  date,  they 
might  draw  bills  to  any  amount, 
t 

vol.  i.  .ii  Lord 
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1816. 
* , 

WlGAN 

Fowler 
and  Others* 


Lofd  Ellenborough*  C.  J.  t—  I    felt    great 
anxiety  at  the  time  of  the  trial,  least  an  alarm 
should  be  created  in   the   city  of  London,  and 
therefore  was  reluctant  to  save  the  point.,   The 
objection,  if  it  were  available,   would   affect  the 
holder's  right  of  action  in  every  case  where  it  might 
be  contended  that  the  number  of  the  members  of 
the  firm  by  which  the  bill  was  drawn  exceeded  six. 
Such  a  decision  would  virtually  incapacitate  any 
number  of  persons,  exceeding  six,  from  entering 
into  a  commercial  partnership,  since  it  is  essential 
to  the  very  existence  of  such  a  partnership,  to  draw 
bills  of  exchange  ;  and  great  inconvenience  would 
result,  since  it  would  be  incumbent  on  every  person 
before  he  took  a  bill,  to  inquire  whether  the  firm 
by  which  it  was  drawn  consisted  of  more  than  sfc 
members*    The  statute  must  be  construed  secundum 
fubpectam  materiam,  and  it  was  the  manifest  object 
of  the  Legislature,  in  framing  this  Act,  to  protect 
the  Bank  of  England   against  rival  banks.    If  a 
commercial  partnership  be  made  a  mere  colour  for 
raising  money  by  the  issue  of  notes,  I  agree  that 
the  case  would  fall  within  the  prohibition  of  the 
statute.   . 


Bayley,  J. — -'Admitting  the  case  to  be  within 
the  statute,  the  note  would  not  be  void,  and  the 
illegality  would  affect  those  only  who  knew  the 
defect.  The  intention  of  the  Legislature  was  to 
protect  the  Bank  of  England  against  other  braking 
companies,   and  the  construction   contended  for 

might 
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might  defeat  their  remedy  in  almost  every  instance       1816. 
in  which  they  discounted  bills.  Wioan 

V. 

Holroyd,  J.  concurred,  and  said  that  a  similar  d°Oth * 
construction  had  been  adopted  in  a  case  under  the 
Coal-brokers  Act,  which  directed  that  the  instru- 
ment should  be  drawn  in  a  particular  form  under 
a  severe  penalty,  and  upon  the  objection  taken, 
that  one  of  these  had  not  been  drawn  in  the  form 
required  by  the  statute,  it  was  held  that  it  was  not 
void,  but  that  the  effect  was  to  subject  the  party 
to  a  penalty,  (a) 

Rule  refused. 


'  (0)  Querjj  Whether  under  the  statute  3  G.  %•  r.  »6«  i.  7, 8.  which  enacts 
that  lightermen  and  other  buyers  of  coals  on  board  any  ship  in  the  port  of 
London,  shall,  at  the  time  of  the  delivery  of  such  coals,  pay  for  the  same 
in  ready  money,  or  for  such  part  thereof  as  shall  not  be  to  paid  for  shall 
give  their  promissory  notes,  expressing  the  words  vah*%nuivcd  in  fos/s* 
Sec*  under  a  penalty  of  100/.  in  case  of  omission. 


1  I  8 
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181g-    A  Edgar  v.  Buck. 

Sane  day. 

The  plaintiff  ^JUS  was  an  action  of  assumpsit  brought  by  the 
&dbrapriBt-  plaintiff,  (who  acted  as  a  kind  of  medical 
ed  prapectiu  broker)  to  recover  at  the  rate  of  two  and  a  half  per 
wtehhe  IT  ccntm  on  a  premium  paid  by  the  defendant,  for  being 
ready  to  en-  admitted  into  partnership  with  a  medical  gentle* 
f»a  Mrtkdar  man>  to  w^om  *e  plaintiff  had  introduced  him. 

service^  may 

m  *  "one1  Itappearedthat  theplaintiff  had  signified,  by  means 

who  has  em-  °^  a  prospectus,  the  terms  on  which  he  undertook  to 

^yedhimto  introduce  applicants  to  partnerships  or  situations, 

•ervkes  under  Amongst  others,  was  a  condition,  that  the  appli- 

a  parol  agree-  c^  should  pay  a  fee  of  a  guinea  upon  his  first  ap- 

printedpro.  pearance,  and  should  afterwards  pay  a  percentage 

•pectus,  to  of  two  and  a  half  on  the  premium,  when  the  agree- 

terms  were,  ment  was  signed.  —  It  also  appeared,  that  on  an 

although  it  is  application  by  the  defendant  for  that  purpose,  the 

^Tleree-  plaintiff  had  introduced  him  to  a  Mr.  Wright  who 

ment  to  pro-  was  in  considerable  practice,  and  to  whom  the  de- 
foTa "medkad11  ^en^ant   had    subsequently  paid    a  premium  of 

man,  by  the  1,670/.  to  be  admitted  into  partnership. 

assignment  of 

Xwperson)  Topping  for  the  defendant  objected,  that  the 
to  whom  a  printed  prospectus  could  not  be  read  in  evidence 
be^SdTu  not  without  a  stamp,  since  it  contained  the  terms  of  the 
illegal.  agreement,  upon  which  the  plaintiff,  founded  his 

claim. 


Garrow, 

w 
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Garrow,  A.  G.  for  the  plaintiff  answered,  that  ms« 

the  prospectus  was  not  used  as  evidence  of  the  Edgar 
agreement  itself,  but  only  as  introductory,  and  to         «• 

shew  on  what  terms  it  was  understood  between  the  Buck. 
parties  at  the  time  of  the  parol  agreement,  that  the 
service  was  to  be  performed. 

Lord  Ellenborough.  —  This  was  a  parol  eon- 
tract,  adopting  the  term  of  a  written  proposition 
previously  existing.  The  prospectus  is  not  evidence 
•of  the  agreement  itself,  but  had  performed  its  of- 
fice before  the  parol  agreement  was  entered  into. 

By  the  terms  of  the  prospectus,  the  remuneration 
for  the  plaintiff's  services,  was  to  become  due  upon 
the  signing  of  the  agreement  between  the  parties. 

Garrow,  A.  6.,  submitted,  that  it  would  be  suf- 
ficient for  him  to  shew,  that  the  defendant  had 
been  admitted  into  partnership  with  Mr.  Wright, 
and  that  the  premium  had  been  paid.  — -  But, 

Lord  Ellenborough  held,  that  the  plaintiff 
could  not  proceed  a  single  step  further,  without 
shewing  that  a  written  agreement  had  been  signed, 
and  that  the  most  express  parol  agreement  would 
not  supply  the  deficiency. 

A  deed  of  co-partnership  between  the  defendant 
and  Wright  was  then  put  in. 

1  1  3  Topping 
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i«  16.  Topping  objected,  that  on  grounds  of  policy,  an 

Edgar  ^c^on  f°r  ^"s  species  of  brokerage  was  not  main- 

*%  tainable. 


Buck. 


Lord  Ellenborough.  —  I  will  hear  what  the 
terms  of  the  agreement  are.  I  certainly  do  not 
approve  of  selling  patients,  and  handing  them  over 
as  a  species  of  property ;  it  is  indelicate,  but  I  do 
not  think  that  there  is  any  thing  criminal  or  im- 
moral in  it.  (a) 

Topping  afterwards  addressed  the  jury,  contend- 
ing, that  the  plaintiff  was  not  entitled  to  the  per 
centage  which  he  claimed,  since  in  fact  he  had 
performed  no  meritorious  service  whatsoever, 
having  done  nothing  more,  than  barely  intro- 
duce the  parties  to  each  other;  and  that  as  to 
the  demand  of  a  guinea,  by  way  of  admission-fee, 
he  contended  that  there  was  evidence  which  shewed 
that  it  had  been  waived. 

Lord  Ellenborough  left  the  facts  to  the  jury, 
who  found  for  the  defendant 

Garrow,  A.  G.,  and  Walfbrd  for  the  plaintiff. 

Topping  and  V.  Leaves  for  the  defendant. 

(a)  See  Burnt  v.  Guj,  4  East.  190.  and  Broody.  Jollift,  Cro.  J.  596. 
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Harding  and  Others  *;.  Cooper.  1816- 

v        V 


Same  day.. 

'J'HIS  was  an  action   by  the  plaintiffs,    as  the  An  agreement 

payees,  against  the  defendant*  as  the  acceptor  SjjST  * 
of  a  bill  of  exchange,  dated  the  11th  of  August  prosecution  is 

1815..  illegal,  but  the 

plaintiff  ma/ 
recover  on  a 

Wordsworth,  the  drawer  of  the  bill,  being  in-  ^  &™ J* 

j  i       i  !_  .     ./«  .       ii.i.i  **  defendant  ' 

debted  to  the  plaintiffs,  had  obtained  his  discharge  for  the  costs  of 
under  an  insolvent  act*    The  plaintifis  afterwards  f«vii  proceed- 
instituted  a  prosecution  against  him,  for  having  Indtheamount 
fraudulently  obtained  his  discharge.     A  bill  of  in-  °f »  composi- 
dictmeitf  had  been  found,  and  the  plaintiffs  having  ^0^h  the 
agreed  to  take  a  composition  of  2s.  6d.  in  the  plaintiff  has  in- 
pound,    with  220/.  for    costs,   without  taxation,  2SapnH 
and  that  a  commission  of  bankruptcy,  which  had  against  B, 
been  taken  out  against  Wordsworth  should  be  su-  ^^^!cr" 
perseded,  Cooper,  the  defendant,  being  the  father-  dons,  unless  it 
in-law  of  Wordsworth,  gave  the  present  acceptance  ^^JJa, 
for  the  amount,  and  the  plaintiffs  afterwards  con-  abandonment 
sented  that  the  indictment  should  be  quashed.         of  theprosecu- 

7  tion  formed 

I  part  of  the  ' 

t  was  contended,  on  the  part  of  the  defendant,  e««kwjw* 
that  the  bill  was  given  for  the  costs  of  the  prosecu-  °r 
tion,  as  well  as  fbr  the  costs  of  the  civil  proceedings* 
Upon  an  agreement  to  forego  the  prosecution  ;  and, 
therefore,  that  the  consideration  was  illegal. 

Lord  Ellenborough.  —  A  stipulation  to  drop 
the    prosecution,  would  without  doubt    be    ille- 

i  i  4  gal 
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1816.  gaf  (a) ;  but  if  the  party  authorized  his  agent  to 

Harding  compound  his  civil  rights  only,  and  after  coming 

md  Others  to  a  settlement,  the  creditors  chose ,  to  forego  the 

Coopbh.  prosecution,  the  transaction  was  not  illegal. 

There  being  no  evidence  to  shew  that  the  costs 
of  the  prosecution  were  mentioned  in  the  course  of 
the  negotiation,  and  the  bill  having  in  fact  been 
given  before  the  indictment  was  quashed,  the 
plaintiffs  obtained  a  verdict. 

Garrow,  A.  G.,  and  PfiUoeh  for  the  plaintiffs. 

Gurney  and  West  for  the  defendant. 

■  — ■ —         ■■•■-,.-.■■    . .  _  . .    .-  )  - 

(a)  See  C*ll'tits  v.  BUntern,  %  Wife.  34X. 


Trecothick  v.  Edwin. 
The  whole  of  npHIS  was  an  action  on  a  promissory  note  made 

printed,  except 

the  names,  fhe  note  was  in  the  usual  form  "  I  promise  to 

dates  and  sum,  ■«»»-..  ,    £  __  . 

and  a  place  of    "  pay,  &c.  at  Barclay,  Tntton,  and  Co."    The 

J2SS  the     whole  of  the  n?te  was  Printed>  except  the  names  of 
bottom  of  the    the  parties,  the  sum,  and  the  date ;  the  words,  "  at 

note  beiag  alto 

printed,  1  special  presentment  there  it  necessary,. 

"  Barclay* 
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«  Barclay,  Tritton,  and  Co."  were  at  the  bottom  of       1816. 
the  note,  and  were  also  printed.  Tmcothick 

It  was  contended  for  the  defendant,  that  since  ElJWIW- 
the  note  was  made  payable  at  a  particular  place, 
specified  in  printed  characters,  it  was  incumbent  on 
the  plaintiff,  to  prove  a  special  presentment- 
Lord  Ellenborouoh  held,  that  it  was  necessary 
-to  prove  a  special  presentment,  since  the  stipulation 
for  payment  at  a  particular  place  being  printed, 
was  to  be  considered  as  part  of  the  note  having 
been  made  at  the  same  time. 

A  special  presentment  was  afterwards  proved. 
Verdict  for  the  plaintiff. 

Richardson  for  the  plaintiff. 

Putter  for  the  defendant. 


£ce  tbt  cue*  referred  t?  below  4759  note  (a> 
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*       x       '  Ex-partc  Tiulotson. 

Santeday. 

Awitn««ifrom  QjCARLETT  stated  to  the  Court,  that  TWottto,  * 

the  country  on  *J        .  .  ._  .  .  .  * 

his  arrival  in  witness,  who  catne  from  Wales,  to  give  evidence 
London  for  Ae  {n  a  cause  which  stood  in  the  paper,  had,  upon  his 
^vWencf  L  arrival  in  London*  been  arrested  for  debt,  and 
a  cause  which  carried  to  a  lock-up  house.  The  affidavit  Stated, 
during  the  «it-  th**  hk  only  business  in  town  was  to  give  evidence 

tings,  is  arrest-  in  thlS  CaUSe. 
ed  for  debt,  the 
proper  course 

for  obtaining  Lord  Ellenborough  intimated  his  opinion,  that 
^btk«hn^a1,  ^der  these  circumstances,  the  parly  ought  to  be 
before  a  judge  discharged,  but  that  the  proper  course  of  proceed- 
£{?S{J2  ing  would  be,  to  bring  him  before  a  judge  at 
Corpus.  chambers,  by  writ  of  Habeas  Corpus. 


See  AjUtf*  case,  i  T.  R.  <>$*    Spence  v.  Stuart,  3  East.  89.    JUgbt- 
fiot  v.  Camerofh  HL  113.    HatcJb  v.  Bfojet,  2  Stt.  9S6. 
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1816. 
.Clutterbuck  v.  Chaffers.  v       v      ■■ ' 

Saturday, 
Dec.  14th. 

TTHIS  was  an  action  for  the  publication  of  a  in  am  action 

±    m,eL  for  a  libel  con- 

tained  in  a  let- 
ter transmitted 

The  witness  who  was  called  to  prove  the  publi-  by the  defal- 
cation of  the  libel  (which  was  contained  in  a  letter  plaintiff;  by 
written  by  the  defendant  to  the  plaintiff)  stated,  on  mfa,H  °* * 
cross-examination,  that  the  letter  had  been  delivered  ;8  *  q^^I ' 
to  him,  folded  up,  but  unsealed,  and  that,  without for  the  jury 
reading  it,  or  allowing  any  other  person  to  read  it,  h£^^" 
he  had  delivered  it  to  the  plaintiff  himself,  as  he  had  publication  of 
been  directed.  theubei,ex- 

v*^u  cepttothe 

plaintiff  him* 


Lord  Ellenborough   held,   that  this  did  not  f^  ?°dif 

there  has  not 

amount  to  a  publication  which  would  support  an  the  defendant 
action,  although  it  would  have  sustained  an  indict-  jj^**!.*0 
ment;  since  a  publication  to  the  party  himself, 
tends  to  a  breach  of  the  peace. 

Verdict  for  the  defendant. 

Scarlett  and  Andrews  for  the  plaintiff. 

Garrow,  A.  G.,  for  the  defendant. 


See  t  WtiL  Sound.  ija.  n.  a.  $  but.  74.  %Eip.  R.2%6.  5  Mod.  163. 
1  Hri.  6a*  11  J.  StarkU  9m  Libel*  564*  Dr.  Edwards  r.  Dr.  Wft<m> 
i»Rep.3j. 
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1  Ol  £ 

v L,  Peet  and  Another  v.  Baxter. 


■V" 


<**/!m"  THIS  was  an  action  of  trover  brought  to  recover 
goodf  by  com-        the  vahic  of  two  pieces  of  cloth. 

mission  pawns 

owwAotthe  r^ie  Pontiffs,  who  were  BlackweUJiaU  drapers, 
goods  may  had  entrusted  the  pieces  of  cloth  in  question,  along 
^^gainst  w^^  many  others,  to  a  person  of  the  name  of 
the  pawn-  Davis,  to  sell  for  them  by  commission.  Davis  had 
J^^ a  pawned  the  two  pieces  in  question  to  the  de- 
refasaif  ai-  fendant,  who  was  a  pawnbroker,  and  who  upon 
though  the      demand  made  had  refused  to  deliver  them  up. 

-  duplicate  has  * 

noti>een  ten-  At  the  time  of  the  demand,  the  duplicate  pawn- 
dend  accord-   broker's   ticket    was   not  tendered    to   the   de- 

ing  to  the  stat.  r      , 

39and4o(?.j.  rendant. 


r.  99.  j.  j. 


Garrow,  A.  G.,  for  the  defendant  objected, 
that  the  plaintiffs  were  not  entitled  to  recover 
without  having  tendered  to  the  defendant  the  note 
which  by  the  39  &  40  Geo.  3.  c.  99-  s.  5,  every 
pawnbroker  is  obliged  to  deliver  to  the  pawner  of 
goods.  The  15th  section  of  the  same  statute 
enacts,  "  That  any  person  who  shall  produce  any 
"  such  note  as  aforesaid  to  the  person  with  whom 
"  the  goods  were  pawned,  as  the  owner  or  au- 
"  thorised  by  the  owner  thereof  to  redeem  the 
"  same,  shall  be  deemed  so  far  as  respects  the  per- 
«  son  leaving  such  goods  in  pledge,  the  real  owner, 
"  and  the  pawnbroker  shall,  after  receiving  satis- 
"  faction  pursuant  to  this  Act,  respecting  principal 
"  and  profit,  delhfer  such  goods  to  the  person  who 

«•  shall 
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"  shall  so  produce  the  said  note,  and  .shall  be  in-       1816. 
%  *  demnified  for  so  doing  unless  he  shall  have  had       _- 
"  notice  from  the  real  owner,"  &c.    In  order,  and  Another 
therefore,  to  maintain  trover,  the  plaintiffs  should     Ba^L. 
have  come  armed  with  the  proper  authority  to 
warrant  the  pawnbroker  in  the  delivery  of  the 
goods.      This  clause  in  the  statute   was  meant 
(he  contended)  to  obviate  any  inconvenience  to 
the  pawnbroker  which  might  result  fi;om  several 
persons  claiming  the  same  property,  and  therefore 
directed  that  any  person  producing  the  proper  do- 
cument, and  requiring  the  delivery  of  the  goods, 
should  be  deemed  the  real  owner.    The  plaintiffs 
in  the  present  instance  had  not  exhibited  the  proof 
of  ownership  required  by  the  statute,  and  might, 
for  aught  that  appeared,  by  transferring  the  note, 
have  authorised  some  other  person  to  make  a  legal 
demand. 

Lord  ELLENBOROtJOH  —  If  the  plaintiffs  had 
claimed  title  to  the  goods  in  privity  with  the 
pawner,  they  must  no  doubt  have  produced  the 
note  when  they  made  their  demand j  but  they 
claim  by  a  title  which  is  paramount  to  that  of  the 
pawner.  Under  the  circumstances,  it  would  have 
been  foolish  an  them  to  have  made  use  of  the 
duplicates,  since  it  would  have  been  inconsistent 
with  their  real  claim. 

Verdict  for  the  plsyptiffs. 

Marry att,  Gurnet/,  and  Campbell  for  the  plaintiffs. 

Garrow,  A.  G.,  and  Scarlett  for  the  defendant. 

12 
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1816.       Welch  and  Another,  Assignees  of  Evan  Evans, 
S9meJM  *  Bankrupt,  v.  Seaborn. 

t^Tb  a     THIS  was  an  action  hy  tbe  Pkintiffi,    a»  the 
to  b  is  not  to        assignees  of  Evan  Evans,  a  bankrupt. 

be  inferred 

fact  that  A  de-      fn  order  to  establish  the  petitioning  creditor's 

livered  a  sum    debt,  the  plaintiffs  proved  by  the  testimony  of  one 

whkhThad    Simpson,  that  he,  Simpson,  had  at  the  request  of 

borrowed  from  Rice  Evans,  (the  petitioning  creditor)  who  was  a 

4110  *'         friend  of  Evan  Evans,  sold  out  100/.  Navy  5  per 

cents,  and  lent  the  produce  to  Rice  Evans,  who 

-delivered  the  amount  to  Evan  Evans ;  but  on  what 

account  the  money  was  delivered  by  Rice  Evans  to 

Evan  Evans  did  not  appear. 

Lord  Ellenborough  was  of  opinion  that  there 
was  not  sufficient  evidence  to  leave  it  to  the  jury, 
whether  this  money  had  been  advanced  to  Evan 
Evans,  by  way  of  loan,  since  the  presumption  of 
law  was,  that  money  when  paid  is  paid  in  liqui- 
dation of  an  antecedent  debt. 

* 

The  plaintiffs  being  unable  to  prove  Rice  Evans 
to  have  been  a  creditor  to  the  amount  of  100/. 
exclusively  of  the  money  so  paid,  were  nonsuited. 

Topping  and  —  for  the  plaintiffs. 

Garrow,  A.  G.,  for  the  defendant. 

1 
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Garnett  v.  Woodcock  and  Others.  t    1816« 

Same  day, 

rrHIS  was  an  action  by  the  indorsee  of  a  bill  of  A  presentment 
exchange  against  the  acceptor.  htn^Uhtre 

it  is  payable  is 

The  bill  in  question  was  drawn  by  Hodson  and  ^JJ^- 
Co.  in  Lancashire,  upon  the  defendants  in  London,  after  banking 
for  the  sum  of  &79L  payable  to  the  order  of  the  h??7'  Pn>- 

-■•111  1         1  1      yidei  a  person 

drawers,    and  indorsed    by  the  drawers  to  the  be  stationed  by 
plaintiff.    The  defendants  had  accepted  the  bill,  *• banker  to 

*■  *  return  an 

payable  at  Denison's  and  Co.  bankers,  London.        answer. 

A  bill  is 
*  drawn  payable 

The  bill  had  been  presented  at  Denison's  and  m  London,  **& 
Co.  between  seven  and  eight  in  the  evening  of  » **epted 
the  day  when  it  became  due,  and  a  boy  returned  jocular*  * 
for  answer,  "  no  orders."  banker's  in 

London  {tent" 
6A)apresent- 

Campbett  for  the   defendants  contended,   that  mentatthat 
since  the  bill  was  drawn  payable  in  London,  the  £^™n8t 
place  of  payment  being  in  the  body  of  the  bill,  an  action 
and  had  been  accepted,  payable  at  Denison's  and  a&ain£rthc 
Co.  a  presentment  there  was  necessary(a),    and 
that  this  was  not  a  sufficient  presentment,  and 
cited  Parker  v.  Gordon,  7  East,  385.;  Elford  v. 
Teed,  1  Maule  &  Setwyn,  28. ;  there  the  Court 


(«)  See  Sanderson  v.  Sown,  14  Ea*«  500.  Wild*  v.  SUnnard, 
1  C&mpb.  4*5-  &  CaUagbw  v.  Aylett,  %  Canipb.  531.  3  Taint.  397. 
Benton  v.  Goundraji  13  East.  439.  Ambrose  v.  Hopwood,  %  Taunt.  6i. 
BajUy  on  Bilk,  3d  Ed,  98. 

held, 
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1816.       held,   that  the  presentment  at  a  banker's,  after 

'G    v  banking  hours,  was  a  nullity,  although  the  pre- 

v. '       sentment  in  that  case  had  been  made  by  a  notary* 

1w^^OCK  He  admitted  that  when  the  bill  had  been  made 

payable    at  a   merchant's,    a  presentment    after 

banking  hours,  where  a  negative  answer  had  been 

returned  en  presentment  of  the  bill,  had  been 

deemed  to  be  sufficient ;  but  this  was  the  case  of  a 

presentment  at  a  banker's. 

Lord  Ellenborough  —  Bankers  do  not  usually 
pay  at  so  late  an  hour ;  but  if  a  person  be  left  there 
who  givea  a  negative  answer,  there  is  no  difference 
1  between  the  case  and  that  of  a  presentment  at  a 

merchant's.  I  think  it  is  perfectly  clear,  that  if  a 
banker  appoint  a  person  to  attend  in  order  to  give 
an  answer,  a  presentment  would  be  sufficient  if  it 
were  made  before  twelve  at  night* 

Verdict  for  the  plaintiff 

Scarlett  and  Littledafe  for  the  plaintiff* 

Campbell  for  the  defendants. 


In  the  ensuing  term  Campbell  moved  for  a  rule 
to  shew  cause,  why  there  should  not  be  a  new 
trial,  and  he  cited  the  words  of  Lawrence  J. 
in  Parker  v.  Gordon,  7  East,  885.  where  he  says, 
"  The  party  might  have  refused  to  take  this  special 
"acceptance,  but  if  he  chose  to  take  the  ac- 

«  ceptance 
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*11 


"  ceptance  payable  in  that  manner,  payable  at  the 
"  banker's,  does  he  not  agree  to  take  it  payable  at 
"  the  usual  banking-hours  ?" 

Lord  Ellenborough.  —  In  that  case  no  answer 
was  given  upon  the  presentment  of  the  bill. 
Upon  the  trial  I  laid  down  nothing,  but  that  if  a 
servant  was  stationed  for  the  purpose  of  giving 
an  answer,  it  was  sufficient  In  general  there  are 
two  presentments,  one  in  the  morning,  and  the 
other  in  the  evening ;  but  if  there  be  a  present- 
ment in  the  evening,  and  the  party  is  ready  to 
give  an  answer,  he  does  all  that  is  necessary. 
The  banker  returned  an  answer  by  the  mouth  of 
his  servant,  and  non  constat,  but  that  he  was 
stationed  there  for  the  express  purpose. 

Rule  refused. 


1816. 

1       it 
Garnett 

Woorcoc* 

and  Others. 


Hopkins  v.  Appleby. 


Monday, 
Dec.  1 6th; 


TPHIS   was    an   action  for  goods  sold  and  de-  The  vendee  of 

"*•    i;..A«A,J  a  merchantable 

hvered.  commodity 

warranted  to 

The  defendants  who  were  soap-makers  at  Bath,  Jj[£j£* 
ordered  of  the  plaintiffs  in  London,  eight  sarrands  ceeds  to  use  it 

from  time  to 
time  tdl  the 
whole  has  been  consumed,  when  the  value  of  the  article  can  no  longer  be  ascertained, 
having  given  no  notice  to  the  vendor  during  this  time  of  any  defect  in  the  article,  and 
having  deprived  the  vendor  of  the  means  of  proving  the  value  of  the  article  by  proper 
test*,  the  vendee  is  not  entitled  to  recover  on  the  ground  of  any  alleged  defect  in  the  article. 

VOX/.  I.  K   IC  Of 


Appleby. 
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v  1816«  of  Spanish  barilla,  and  four  sarrands  of  salt  barilla, 
Hopkins  which  the  latter  warranted  to  be  of  the  best  qua- 
*•  lity.  The  order  was  given  in  the  middle 'of 
October,  and  the  barilla  reached  the  place  of  its 
destination  on  the  26th  of  December.  Imme- 
diately after  the  arrival  of  the  barilla,  the  de- 
fendants mixed  the  contents  of  the  eight  sarrands 
together,  and  soon  afterwards  proceeded  to  use 
it  for  the  manufacturing  of  soap.  Upon  trial  it 
appeared,  according  to  the  evidence  of  the  de- 
fendants, that  the  Spanish  barilla  was  of  so  inferior 
a  quality,  that  it  required  nearly  double  the  usual 
quantity  in  order  to  complete  the  process  of  soap- 
making;  thty  continued  nevertheless  to  proceed 
in  the  use  of  it,  without  making  any  complaint, 
and  in  fact  made  no  remonstrance  until  the  whole 
of  the  barilla  had  been  consumed  in  -eight  suc- 
cessive boilings.  The  defence  now  attempted 
was,  that  the  Spanish  barilla  was  not  of  the  qua- 
lity stipulated  for,  and  the  defendant  had  paid 
into  Court  as  much  as  he  contended  it  was  really 
worth.  He  insisted  that  since  the  article  was  war- 
ranted, he  was  not  bound  to  return  it  upon  dis- 
covering its  inferiority,  or  even  to  give  notice  of 
the  defect;  and  he  attempted  to  shew  that  the 
quality  could  not  be  ascertained  by  mere  inspec- 
tion, without  actual  experiment ;  and  to  prove  the 
badness  of  quality  by  inference  from  several 
failures  in  the  ordinary  process  of  manufacturing 
soap  where  this  barilla  was  an  ingredient. 

On 
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On  the  other  side  evidence  was  adduced  to  shew      1B16« 

that  the  article  was  of  the  quality  warranted  for,  Hopkins 

and  that  its  quality  might  easily  have  been  ascer-  ^  «. 
tained  by  taste  and  inspection. 


Al'FLBBt. 


.  Lord  Ellenborough-  —  When  an  objection  is 
made  to  an  article  of  sale,  common  justice  and 
honesty  require  that  it  should  be  returned  at  the 
earliest  period,  and  before  the  commodity  has 
been  so  changed  as  to  render  it  impossible,  to 
ascertain,  by  proper  tests,  whether  it  is  of  the 
quality  contracted  for.  Upon  using  the  first  por- 
tion of  this  barilla,  ancl  discovering  that  double  the 
usual  quantity  was  required  to  attain  the  object  of 
the  process,  the  defendants  ought,  without  delay, 
to  have  intimated  to  the  plaintiffs  that  the  com- 
modity was  not  of  the  best  quality.  Here,  on  the 
contrary,  not  a  word  was  said ;  but  the  defendants 
proceeded,  without  the  least  complaint,  to  use  the 
barilla  till  the  whole  was  consumed,  and  it  became 
impossible,  by  means  of  proper  tests,  to  ascertain 
the  real  value  of  the  article*  Lime  and  tallow  are 
both  material  ingredients  in  the  manufacture  of 
soap,  and  to  defects  in  these,  and  to  many  other 
concurring  circumstances,  the  failure  which  took 
place  might  probably  be  owing,  and  without  mak- 
ing experiments  on  the  article  itself,  it  is  impos- 
sible, with  any  degree  of  certainty,  to  lay  the  blame 
upon  the  barilla.  It  was  incumbent  on  the  de* 
fendants  to  give  the  seller  an  opportunity  of  es- 
tablishing his  case  by  the  opinion  and  judgment  of 

k  k  2  intelligent 
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**16.      intelligent  men  upon  the  subject,  and  not  to  throw 

Hopkins     a  ve^  an^  obscurity  over  it,  and  debar  the  party 

v.         from  the  fair  means  of  ascertaining  the  quality. 

Appleby.    ^  giving  notice  in  an  early  stage,  the  plaintiffs 

would  have  been  enabled  to  send  down  a  person  of 

competent  skill  to  examine  the  cellar  in  which  the 

commodity  was  deposited,  and  to  have  formed  an 

opinion  to  what  the  ultimate  failure  in  the  result 

was  to  be  attributed ;  this  must  have  depended 

both  on  the  skill  of  the  manufacturer  and  the  ma- 

terials  which  he  used.  The  party  who  extinguishes 

the  light,  and  precludes  the  other  party  from  the 

means  of  ascertaining  the  truth,  ought  to  bear  the 

loss. 

Verdict  for  the  plaintiffs, 

Garr<mt  A.  G.,    Gvrney,  and  Comyn  for  the 
plaintiffs. 

Scarlett  and  Casbcrd  for  the  defendants. 
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Waller  and  Another,  Assignees  of  Smith,  1816. 

V.   D&AK£PORO.  c         I 

Same  day. 

"J"HIS  was  an  action  by  the  plaintiffs   as   the  A,  after  com. 
assignees  of  Smith,  a  bankrupt,  for  money  had  JfiS^r 
and  received  to  their  use  as  assignees.  in  order  to 

procure  his  dis- 

After  Smith  had  committed  an  act  of  bankruptcy,  an  arrest  at  the 
he  was  arrested  by  the  defendant  for  a  debt  which  "£* rf  *  . 
was  due  to  him.    Smith,  to  procure  his  discharge,  dorses  to b  a" 
drew  a  bill  upon  Martin,  which  the  latter  accepted,  biu  of  **-  . 
and  Smith,  having  indorsed  this  bill  to  the  de-  cacc^t^ 
fendant,  was  liberated.     Martin,  at  the  time  of  expectation  of 
accepting  this  bill,  was  in  expectation  of  receiving  ^'•"Ltow! 
goods  of  Smith's  into  his  hands  from  one  Wright,  hands,   c  re- 
and  was  authorised  by  Smith  to  sell  these  goods,  *£?  ^ 
and  also  to  receive  certain  dividends  under  a  com-  them,  and  pays 
mission  of  bankruptcy  against  Deelas,  of  whose  tve^1ounLof 
estate  Smith  was  a  creditor.     Martin  afterwards  the  assignees  of 
received  the  goods,  and  sold  them,  and  paid  the  A  cannot  main- 
defendant  the  amount  of  the  accepted  bill  when  it  against  b  for* 
became  due.  th*8  money  as 

money  had  rnd 
received  to 

It  was  now  contended  on  the  part  of  the  plain-  their  use. 
tiffs,  that  as  the  assignees   of  Smith,  they  were 
entitled  to  recover  this  money,  since  it  was  in 
effect  the  money  of  the  assignees  in  the  hands  of   ' 
Martin,  and  was  consequently  received  by  the  de- 
fendant to  their  use. 

k  k  3  Lord 


Drakeford. 
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1816.  Lord  Ellenborough.  —  At  this  time  Smith, 

K  Waaler  '  being  a  bankrupt,  could  exercise  no  disposing 
and  Another  power  over  the  goods  in  the  hands  of  Martin.- 
They  were  the  property  of  the  assignees,  and  the 
assignees  may,  if  they  think  proper,  bring  an  ac- 
tion of  trover  for  the  conversion  of  these  goods,  or 
they  may  ratify  the  act  by  bringing  an  action  for 
goods  sold  and  delivered;  but  they  cannot  con- 
sider the  property  as  changed  by  the  act  of  a  party 
who  held  them  under  no  contract  or  authority. 

Plaintiffs  nonsuited. 

Scarlett  and  Campbell  for  the  plaintiffs. 

Garrow,  A.  G.,  for  the  defendant 


In  the  ensuing  term  Scarlett  moved  for  a  rule 
to  shew  cause,  why  there  should  not  be  a  new 
trial,  stating  at  first  the  same  grounds  as  upon  the 
trial  of  the  cause. 

But  the  Court  refused  the  motion,  and  ob- 
served, that  attempts  had  of  late  been  made  to 
stretch  the  action  for  money  had  and  received 
beyond  its  due  limits ;  it  was  a  devouring  kind  of 
action,  which,  if  encouraged,  would  swallow  up 
all  others. 

Scarlett  then  moved  on  a  different  ground  from 

that  on  which  he  stood,  at  the  trial.  He  contended, 

2  that 
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that  since   the  bill  was  accepted  by  Martin,  in       18  ic 
favour  of  Smith,  after  he  had  committed  a?  act  of  '  w  - 
bankruptcy,    the  property  in  the  bill  vested  ira-  and  Another 
mediately  in  the  assignees,  and  that  they  might  D     v- 
have  maintained  an  action  of  trover  for  it  against 
the  defendant ;  but  if  they  could  have  maintained 
an  action  of  trover,  it  was  competent  to  them  to 
waive  the  tort,  and  to  proceed  for  money  had  and 
received. 

But  the  Court  observing,  that  this  had  not  been 
urged  at  the  trial,  and  that  this  was  an  attempt  to 
carry  the  doctrine  of  waiving  the  tort  to  an  unwar- 
rantable length, 

Refused  the  rule. 


Atwood  and  Another  v.  Crowdie  and  Another.   Tu«*ky» 

Dec.  17th. 

THIS  was  an  action  by  the  plaintiffs,  as  the  in-  A  and  Co. 

dorseesof  three  bills  of  exchange,  drawn  by  J^JwJ 
Kent  and  Co.  upon,  and  accepted  by  the  defendants,  pressed  by  B 
payable  to  Mattingley  and  Co.  and  indorsed  by  the  £^£In 
latter  to  the  plaintiffs.  town,  to  whom 

they  are  in- 
debted, to  send  up  any  bills  that  they  can  procure,  transmit  fir  account  an  accommodation 
bill  accepted  by  D;  when  the  bill  becomes  due,  the  balance  is  in  favor  of  B  and  Co.  but  the 
bills  are'  not  withdrawn,  and  afterwards  the  balance  between  the  houses  turns  considerably 
in  favor  of  A  and  Co.  and  is  so  when  B  and  Co.  become  bankrupts :  A  and  Co,  are 
entitled  to  recover  against  the  acceptor. 

*  K   4  It 
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i    1816-    ,      It  appeared  that  a  material  alteration  had  been 
Atwood     made  in  one  of  these  bills,  which  put  it  out  of  ques- 

and  Another  tion.    The  two  others,  which  bore  date  December 
Crowdie     *6,  1813,  became  due  on  the  succeeding  19th  of 

and  Another.  March  and  19th  of  April,  respectively.  The  plain- 
tiffs were  the  London  bankers  of  Mattingley  and 
Co.,  who  were  bankers  at  Abingdon,  and  also  a{ 
Wantage ;  and  the  latter  being  indebted  to 'the 
former,  and  being  pressed  by  them  to  send  any 
bills  up  that  they  could  procure,  sent  up  nine  bills 
for  account,  in  which  were  included  the  bills  in 
question,  which  had  been  accepted  by  the  defend- 
ants for  the  accommodation^ of  Mattingley  and  Co. 
Upon  the  evidence  adduced  for  the  defendants,  it 
appeared  that  the  balance  of  the  cash  account  be- 
tween the  plaintiffs,  and  Mattingley  and  Co.,  was 
very  considerably  in  favour  of  the  latter,  both  on 
the  19th  of  March  1814,  and  the  19th  of   April 
1814,  when  the  two  bills  in  question  respectively 
became  due.    It  also  appeared,  that  there  were  pe- 
riods subsequent  to  these  dates,  when  the  general 
account,  including  both  cash  and  engagements,  was 
in  favour  of  Mattingley  and  Co. ;    but  they  after- 
wards failed,  and  at  the  time  of  failure,  were  in- 
debted to  the  plaintiffs  in  a  sum  exceeding  the 
principal  and  interest  of  the  bills. 

Scarlett  for  the  defendants,  contended,  that  the 
object  of  transmitting  the  bills  in  question,  was  in 
order  to  cover  the  then  existing  balance,  and  that 
such  balance  having  been  satisfied  in  Mareh  and 
April,  the  plaintiffs9  claim  on  these  bills  was  ex- 

7  tinguished, 
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tinguished,  and  could  not  afterwards  be  revived  by      1816. 

a  subsequent  fluctuation  of  the  account  in  favour  ^'T^ ' 

of  the  plaintifls  against  Mattingley  and  Co.   That  and  Another 
the  general  principle  applied,  that  where  an  accom-         n>- 
modation  bill  is  indorsed  after  it  is  due,  the  indorse^  ^a  Another. 
stands  in  the  same  situation  with  that  in  which  the 
indorser  himself  would  have  stood  ;  and  that  there- 
fore, in  the  present  case,  the  defendants,  having 
accepted  the  bill  for  the  accommodation  of  Mat- 
tingley  and  Co.  and  the  plaintiffs  having  no  claim 
upon  these  bills  when  they  became  due,  they  could 
not  afterwards  acquire  a  fresh  claim  upon  new  ad- 
vances to  Mattingley  and  Co.  any  more  than  they 
could  by  a  fresh  indorsement  by  Mattingley  and  Co. 

Lord  Ellenborough.  —  It  appears,  from  the 
letter  in  which  the  bills  were  sent  by  Mattingley 
and  Co.  to  the  plaintiff,  that  they  were  sent  on 
account,  which  means,  the  then  floating  account. 
It  is  clear,  that  there  was  a  period,  when  the  plain- 
tiffs' lien  ceased  to  attach,  and  when  the  bills  might 
have  been  redeemed,  but  they  were  not  reclaimed, 
and  by  allowing  them  to  remain  in  the  hands  of 
the  plaintiffs,  the  lien  revested,  when,  upon  fresh 
advances  made,  the  balance  turned  in  favour  of  the 
plaintiffs. 

Verdict  for  the  plaintifls,  for  the  principal  and 
interest. 

Garraw,  A.  G.,  Marryat  and  F.  Pollock  for  the 
plaintiffs. 

Scarlett  and  Casberd  for  the  defendants. 

In 
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1816.  In  the  ensuing  term,  Scarlett  moved  for  a  rule 

Atwood     to  8^ew  C3!ase  w^y  there  should  not  be  a  new  trial, 

and  Another  contending,  that  the  bills  had  not  been  sent  for  the 

Crowdi      P1^086  °f  securing  a  fluctuating  balance,  but  on  ac- 

and  Another*  countof  the  then  existing  debt';  and  that  after  that 

object  had  been  satisfied,  the  plaintiffs  became  .the 

proprietors  of  the  bills,  after  they  were  due,  and 

that  Mattingky  and  Co.  could  not  at  that  time  make 

the  plaintiffs  proprietors,  without  being  subject  to 

the  equity  under  which  they  themselves  held  the 

bills. 

Lord  Ellenborough.  — Upon  what  terms  Grcrw- 
die  and  Co.  originally  accepted  the  bills,  does  not 
appear,  but  the  circumstances  indicate  what  the 
nature  of  the  transaction  was ;  their  not  withdraw* 
ing  the  bills,  or  demanding  them  back,  shews  that 
they  considered  themselves  to  be  sureties. 

Scarlett  then  submitted  that  the  plaintiffs  were 
not  entitled  to  interest  on  the  bills,  from  the  time 
when  they' became  due,  but  only  from  the  time 
when  the  balance  turned  in  favour  of  the  plaintiffs* 

But  the  Court  answered,  that  the  balance  after- 
wards exceeded  both  the  principal  and  interest  due 
on  the  bills. 

Rule  refused. 
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Moore  and  Others,  Assignees  of  Sheath  and         1816. 

Others  V.  VOUGHTON.  Sa^nTdT"" 


rpHIS  was  an  action  of  assumpsit  by  the  plain-  fraction  to 

tiffs,  as  the  assignees  ofSheatii,  Steek  and  Wrag>  tout  upon 
bankrupts9  against  the  defendant,  for  money  lent,  mmtk*  ad- 

1    /•         •  VattCCd  tO  tlie 

and  tor  interest,  defendant  by* 

banking  home, 

It  was  contended,  that  with  respect  to  such  ^^^^ 
sums  as  should  be  proved  to  have  been  advanced  that  h  was  the 
to  the  defendant  on  his  own  private  account,  the  5TalhCtt,t0in 
plaintiffs  were  entitled  to  recover  interest,  calculated  charge  interest 
upon  half-yearly  rests,  according  to  the  universal  calculated  upon 
practice  of  the  house*  —  But,  restsTwkhout 

alto  shewing 

Lord  Ellenborough  held,  that  this  claim  could  ****■*• 

renoant  kne^r 

not  be  supported,  unless  it  could  be  proved,  that  that  such  was 
the  defendant  knew  that  it  was  the  practice  to  «h«p«erict» 
charge  interest  from  such  rests. 

The  plaintiffs  had  a  verdict  for  the  principal  sums 
advanced,  with  interest,  calculated  upon  eateh  sum, 
from  the  time  of  the  advance,  but  without  rests. 

Garrow,  A.  G.,  Scarlett  and  Denman  for  the 
plaintiffs. 

Clarke  and  Reader  for  the  defendant* 
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1816.  Holme  v.  Green. 

Same  day.  n 

'THIS  was  an  action   by  the  indorsee,  of  a  pro- 

In  order  to  take    •*•  r         .1  1 

a  case  out  of  missory  note,  against  the  maker. 

the  statute  of 

ISSrJj^  '  Th*  note>  bearing  date  25th  March  1805,  was 
missory  note*  it  made  jointly  by  Green,  and  Salter,  who  was  dead, 
?oXe^f ^  fbr  the  Payment  of  800  JL  to  Holme  and  Wilson, 
mem  by  a  joint  and  by  them  indorsed  to  Holme,  the  plaintiff,  on 

maker  of  the     ^  private  account, 
note  to  the  r 

payee  within 

six  yean,  so  as      ^fie  defendant  had  pleaded  the  general  issue. 

to  throw  it  ,    %  /%»...  -r»      i.  , 

upon  the  de-  and  the  statute  of  limitations.  Replication  that 
fendanttoshew  foe  suft  was  commenced  within  six  years  after  the 

that  the  pay-  . 

merit  wm  not    promise, 
made  onac. 
count  of  the 

note.  Salter,  being  the  clerk  of  Holme  and  Wilson, 

An  acknow-  the  jatter  advanced  to  him  the  sum  of  600/.  for 

ledgment  by 

one  partner  to  securing  the  re-payment  of  300/.  of  which  the 
bind  another  in  note  jn  question  was  given  by  Salter,  and  by  Green, 

such  case  must     *       %    n      *  i  •  ▼  t  i        » 

be  clear  and  the  defendant,  as  his  surety.  In  order  to  take  the 
explicit.  case  0ut  of  the  statute,  the  plaintiff  relied  princi- 

pally on  the  fact,  that  on  the  19th  of*  February 
1810,  a  checque  had  been  paid  by  Holme  and  Wil- 
son, to  Salter,  who  was  still  in  their  service,  and 
that  this  had  been  paid  in,  on  Hobne's,  the  plain- 
tiff's private  account ;  it  was  also  in  evidence,  that 
when  the  defendant  was  applied  to  for  payment  of 
the  note,  he  said  he  understood  that  it  bad  been 

paid. 
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paid.     It  was  contended,  that  the  payment  of  the  1816. 

50/.  cheque  on  the  account  of  the  plaintiff,  must  Holme 
be  attributed  to  his  claim  upon  the  bill,  unless  it         v. 

could  be  shewn  by  the  defendant,  that  some  other  Grew. 
account  existed  between  the  parties. 

Lord  Ellenborough.  —  There  would  be  no 
such  thing  as  the  statute  of  limitations,  if  this  doc- 
trine were  to  prevail.  An  acknowledgement  to 
bind  a  partner,  ought  to  be  clear  and  distinct. 
This  would  be  an  extravagant  extension  of  the 
case  of  Whitevmbv.  fVhiting.  (a)  Unless  there  be 
ail  express  and  unequivocal  acknowledgement  of  an 
existing  debt  by  one  partner,  it  will  not  bind  the 
other.  To  admit  evidence  to  shew  to  what  particular 
account  a  payment  related  so  as  to  make  it  operate 
as  an  acknowledgement,  would  be  attended  with 
all  the  difficulty  and  mischief  of  opening  and  un- 
settling complicated  accounts.  If  this  were  to  be 
admitted,  it  would  operate  as  a  recipe  for  taking  a 
case  out  of  the  statute,  by  means  of  obscure  and 
unsatisfactory  evidence.  I  shall  certainly  intimate 
to  the  jury,  that  this  is  not  enough  to  take  the  case 
out  of  the  statute. 

His  Lordship  advised  the  jury  accordingly,  and 
they  found  a  verdict  for  the  defendant. 

Gurnet/  and  Walton  for  the  plaintiff 
Scarlett  and  Spankie  for  the  defendant. 


(«)  Doug.  65*. 
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^  Campbell  r.  1hoaO>son. 

Wedneeday, 
Dec  18th. 

A  having  ship.  r]^HIS  was  an  action  of  special  assumpsit  for  not 
ped  goods  oa         indemnifying  the  plaintiff  against  a  bill  of  ex- 

board  of  a  *es-     ,  *   j  i       £•  j        *u     r  n 

td  which  »  change  accepted  by  him  under  the  following  ctr- 
diiTen  imo  a     cumstances :  — 

foreign  port  by 
•tress  of  wea- 
ther, pan  of         The  plaintiff  had  shipped  goods  on  board  a  ves- 

l^bydie  *  ^  which,  by  stress  of  weather,  was  driven  into  the 
captain'  to  de~  port  of  Halifax.  Part  of  these  goods  ( without  any 
^Let  ofre-  urKent  necessity)  had  been  sold  there  by  the  cap. 
pairing  them-  tain,  in  order  to  defray  the  expences  of  repairing 

tided  to  dedTct  *^e  8^P*  ^^st  ^e  vessel  was  engaged  in  this 
from  the  de-     voyage,  Metcalfe,  the  owner,  made  an  assignment 

Wh  f£csum  of  tiie  fre,8ht  to  the  defendant.  On  the  ship's 
for  which  the  arrival  in  the  port  of  London,  the  defendant  re- 
g™k  !»ve  fused  to  deliver  to  the  plaintiff  the  residue  of  his 
And  the  drT    goods,  unless  he  paid  freight  for  the  whole.    The 


- of  plaintiff  insisting  that  he  had  a  right  to  set  off  the 
luTingrduring  8um  * or  which  the  goods  had  been  sold  against  the 
the  voyage,  demand  for  freight,  an  agreement  was  mutually 
Wghtto  a  entered  into,  by  which  the  plaintiff  agreed  to  pay 
third  person,  the  freight  of  the  goods,  per  William,  when  it 
"Mke^no  <fik  ghould  become  due,  and  agreed  also  to  accept  a  bill 
The  master  for  the  amount ;  the  defendant  engaging  to  indem- 

not  *ustffied  in  n^  *^e  P^a^nt^  *n  CBse  **  should  appear  between 
selling  any  part  that  time  and  the  time  when  freight  should  become 

of  the  cargo  for 

the  repairs  of  the  ship  in  a  foreign  port,  except  in  cases  of  urgent  necessity. 

due, 
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due,  that  the  plaintiff  had  any  claim  for  deduction.       1816. 

The  action  was  founded  upon  a  breach  of  this    Campbell 

undertaking.  «. 

Thompson. 

It  was  contended  on  the  part  of  the  defendant, 
that  the  captain  had  a  right  to  sell  a  part  of  the  cargo 
for  the  purpose  of  repairs  ;  and  that  assuming  that 
the  selling  the  goods  amounted  to  a  tort,  it  was  not 
competent  to  the  plaintiff  to  waive  the  tort,  so  as  to 
set-off  the  amount  for  which  the  goods  were  sold : 
that  at  all  events  such  a  set-off  could  not  be  sup- 
ported  against  the  defendants,  who  were  assignees 
of  the  freight  for  a  valuable  consideration. 

Lord  Ellexborough.  —  I  am  clearly  of  opinion 
that  the  plaintiff  was  entitled  to  set-off  the  sum  for 
which  the  goods  were  sold.  The  defendant  could 
not  stand  in  a  better  situation  than  Metcalfe,  the 
owner  of  the  ship.  The  plaintiff  would  not  have 
been  bound  to  bring  trover  against  him,  but  might 
have  waived  the  tort,  and  brought  an  action  for  the 
money  for  which  the  goods  were  sold,  which  was  ob- 
viously the  subject  of  a  set-off.  I  desire  that  it  may 
not  go  abroad,  that  the  master  (as  has  been  con- 
tended) has  any  right  to  dispose  of  goods  on  board 
his  ship,  except  indeed  in  cases  of  urgent  neces- 
sity, {a)  There  is  a  tenuity  of  authority  on  this 
subject,  but  this  has  been  so  decided  in  a  case 
which  was  tried  before  C.  J.  Eyre. 


(a)  See  Abbott  on  Shipping*  part  iix.  r.  3.  j.'io.  and  the  caae  of  the 
•  GratwUn*  Maxzola,  3  Rob*  A.  R.  a<40» 

Upon 
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1816.  Upon  being  requested  to  save  the  question  for 

'     ^  the  opinion  of  the  Court,  his  Lordship  said,  that 

v.         both  the  justice  of  the  case,  and  the  rule  of  law, 

Thompson,   conspired  to  the  same  point,  and  that  to  save  the 

question  would  imply  that  he  entertained  doubts 

upon  it. 

Verdict  for  the  plaintiff 

Garnrw,  A.  G.,    Scarlett,    and    Ross   for  the 
plaintiff. 

Gurney  and  Richardson  for  the  defendant 


In  the  ensuing  term  Gurnet/  moved  for  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial.  He 
contended  that  the  plaintiff  was  bound  to  resort  to 
his  action  to  recover  damages  for  the  unascertained 
value  for  which  the  goods  might  have  been  sold  had 
they  reached  the  place  of  destination ;  and  he  cited 
the  case  of  Alers  and  Others  v.  Tobht  and  Others, 
Abbott,  843.  3d  ed.  and  that  since  the  damage  had 
not  been  ascertained  before  the  freight  became  due, 
there  had  been  no  breach  of  the  undertaking  to 
indemnify.  — 

But  the  Court  held  that  this  was  not  a  case  of 
unascertained  damage,  since  the  only  question  was 
as  to  the  value  of  the  goods,  the  plaintiff  being  en- 
titled to  deduct  as  much  as  the  goods  were  worth 
at  the  time  of  sale;    and  that  since   the  facts 

which 
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which  entitled  the  plaintiff  to  claim  a  deduction       1816. 
existed  before  the  freight  became  due,  and  the  ^ — v— ' 
plaintiff  did  not  insist  upon  any  new  ground  of         v. 
claim,  the  plaintiff  was  entitled  to  retain  his  verdict.    Thompson. 

Rule  refused. 


Jones  v.  Boyce.  Ryay, 

Dec.  30th. 

'pHlS  was  an  action  on  the  case  against  the  if  through  the 

defendant,   a  coach  proprietor,  for  so  negli.  ^jf  £* 
gently  conducting  the  coach,  that  the  plaintiff,  an  prietor,  in 
outside  passenger,  was  obliged  to  jump  off  the  **&***  *° 

v        .  °  r       ,  -  t      ,.       ,  provide  proper 

coach,    m  consequence    of  which  his   leg  was  means  of  coo- 

broken..  veyance,  a  pas- 

senger be 
placed  in  so 

It  appeared  that  soon  after  the  coach  had  set  off  perilous  a  situ- 
from  an  inn,  the  coupling  rein  broke,  and  one  of  dw  it^udrat" 
the  leaders  being  ungovernable,  whilst  the  coach  for  him  to  leap 
was  on  a  descent,  fche  coachman  drew  the  coach  to  ^^£f  52* 
one  side  of  the  road,  where  it  came  in  contact  with  leg  u  broken, 
some  piles,  one  of  which  it  broke,  and  afterwards  %1£*^ 
the  wheel  was  stopped  by  a  post.    Evidence  was  sponsible  in 
adduced  to  shew  that  the  coupling  rein  was  de-  {^JJJYtoe*" 
fective,  and  that  the  breaking  of  the  rein  had  ren-  coach  was  not 
dered  it  necessary  for  the  coachman  to  drive  to  the  actuaiiy  ovw> 
side  of  the  road  in  order  to  stop  the  career  of  the 
horses.    Some  of  the  witnesses  stated  that  the 
wheel  was  forced  against  the  post  with  great  vio- 

vol.  1.  l  l  lence ; 


Botcjc* 


494  CASES  AT  NISI  PRIUS, 

1816-  lence;  and  one  of  the  witnesses  stated,  that  at 
Jones  ^at  t^me  the  plaintiff)  who  had  before  been  seated 
v.  on  the  back  part  of  the  coach,  was  jerked  forwards 
in  consequence  of  the  concussion,  and  that  one  of* 
the  wheels  was  elevated  to  the  height  of  eighteen 
or  twenty  inches  j  but  whether  the  plaintiff  jumped 
off,  or  was  jerked  off,  he  could  not  say.  A  witness 
also  said,  I  should  have  jumped  down  had  I  been 
in  his  (the  plaintiff's)  place,  as  the  best  means  of 
avoiding  the  danger.  The  coach  was  not  over- 
turned, but  the  plaintiff  was  immediately  after- 
wards seen  lying  on  the  road  with  his  leg  broken, 
the  bone  having  been  protruded  through  the  boot. 

Upon  this  evidence,  Lord  Ellenborough  was 
of  opinion,  that  there  was  a  case  to  go  to  the  jury, 
and  a  considerable  mass  of  evidence  was  then  ad- 
duced, tending  to  shew  that  there  was  no  necessity 
for  the  plaintiff  to  jump  off. 

Lord  Ellenborough,  in  his  address  to  the  jury, 
said,  —  This  case  presents  two  questions  for  your 
Consideration  ;  first,  whether  the  proprietor  of  the 
coach  was  guilty  of  any  default  in  omitting  to  pro- 
vide the  safe  and  proper  means  of  conveyance,  and 
if  you  should  be  of  that  opinion,  the  second  ques- 
tion for  your  consideration  will  be,  whether  that 
default  was  conducive  to  the  injury  which  the 
plaintiff  has  sustained  j  for  if  it  was  not  so  far  con- 
ducive as  to  create  such  a  reasonable  degree  of 
alarm  and  apprehension  in  the  mind  of  the  plaintiff, 
as  rendered  it  necessary  for  him  to  jump  down  from 

the 
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the  coach  in  order  to  avoid  immediate  danger,  the  1816. 
action  is  not  maintainable.  To  enable  the  plaintiff  j0nes 
to  sustain  the  action,   it  is,  not  necessary  that  he  v. 

should  have  been  thrown  off  the  coach  ;  it  is  Boyce. 
sufficient  if  he  was  placed  by  the  misconduct  of  the 
defendant  in  such  a  situation  as  obliged  him  to 
adopt  the  alternative  of  a  dangerous  leap,  or  to 
remain  at  certain  peril ;  if  that  position  was  occa- 
sioned by  the  default  of  the  defendant,  the  action 
may  be  supported.  On  the  other  hand,  if  the 
plaintiff's  act  resulted  from  a  rash  apprehension  of 
danger,  which  did  not  exist,  and  the  injury  which 
he  sustained  is  to  be  attributed  to  rashness  and  im- 
prudence,, he  is  not  entitled  to  recover.  The  *  . 
question  is,  whether .  he  was  placed  in  such  a 
situation  as  to  render  what ,  he  did  a  prudent  pre- 
caution, for  the  purpose  of  self-preservation. — 
His  Lordship,  after  recapitulating  the  facts,  and 
commenting  upon  them,  and  particularly  on  the 
circumstance  of  the  rein  being  defective,  added:  — 
If  the  defect  in  the  rein  was  not  the  constituent 
c$uise  of  the  injury,  the  plaintiff  will  not  be  en- 
titled to  your  verdict.  Therefore  it  is  for  your 
consideration,  whether  the  plaiiitiff's  act  was  the 
measure  of  an  unreasonably  alarmed  mind,  or  such 
aa  a  reasonable  and  prudent  mind  would  have 
adopted.  If  I  place  a  man  in  such  a  situation 
that  he  must  adopt  a  peftlous  alternative,  I  am 
responsible  for  »the  consequences ;  if,  therefore, 
you  should  be  of  opinion,  that  the  reins  were 
defective,  did  this  circumstance  create  a  necessity 
for  what  he  did,  and  did  he  use  proper  caution 

l  l  2  and 
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1816.  and  prudence  in  extricating  himself  from  the  ap- 
parently impending  peril.  If  you  are  of  that 
opinion,  then,  since  the  original  fault  was  in  the 
proprietor,  he  is  liable  to  the  plaintiff  for  the  in- 
jury which  his  misconduct  has  occasioned.  This 
is  the  first  case  of  the  kind  which  I  recollect  to 
have  occurred.  A  coach  proprietor  certainly  is 
not  to  be  responsible  for  the  rashness  and  impru- 
dence of  a  passenger ;  it  must  appear  that  there 
existed  a  reasonable  cause  for  alarm. 

The  jury  found  a  verdict  for  the  plaintiff.  — * 
Damages  300/. 

Garroxc,  A.  G.,  and  V.  Lowes  for  the  plaintiff. 

Topving,  Scarlett,  and  Espinasse  for  the  de- 
fendant. 


Saro*diy.  Olivierson  v.  Coles  and  Others. 

An  agreement  hpHIS  was  an  action  on  a  special  undertaking 
I^nTum toite  in  consideration  that  the  plaintiff  would  sell 
rtp^ed  in      out  Omnium  to  the  amount  of  2000/1,  to  replace 

!5l  **      the  same  in  stock>  or  t0  8*ve  the  plaintiff  the 
current  price  for  it  if  he  required  it. 

On 
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On  the  part  of  the  defendants  it  was  objected,      *816« 
that  the  contract  was  illegal,  since  it  amounted  to  oliviersw 
an  agreement  to  replace  stock  in  consideration  of        *• 
selling  out  omnium,  which  was  not  stock,  and  ^Others, 
which    might   never  eventually    become    stock; 
since  if  default  were  to  be  made  in  one  payment, 
the  previous  payments  would  all  become  forfeited, 
and  therefore  whether  omnium  might  eventually 
become  stock  rested  upon  a  contingency. 

Lord  Ellenbohough.  —  A  person  who  has 
omnium  is  potentially  in  possession  of  stock. 
The  case  certainly  differs  from  that  of  a  sale  of 
actually  existing  stock,  but  it  does  not  come  within 
the  mischief  intended  to  be  guarded  against  by  Sir 
John  Bernard?*  Act  Do  not  consider  me  as  en- 
tertaining any  doubt  upon  the  subject  j  but  if  you 
wish  to  have  the  point  considered  you  may  (a). 

Verdict  for  the  plaintiff 

Marryatt,  Gwrney,  and  Tindal  for  the  plaintiff. 

xGarrow9  A.  G.,  and  Parke  for  the  defendants. 


(a)  The  point  wit  not  moved.—  See  Brvwn  v.  Turner*  %  Bsp.  $31. 
where  omnium  was  held  by  Lord  Kenjen  to  be  stock  within  the  meaning, 
of  the  Stock-jobbing  act,  see  the  statute  7  (?.  2.  c.  8. 
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* ,  Aldridge  v.  Bell, 


Same  day. 
An  insured 
vessel  arrives 


^HIS  was  an  action  on  a  policy  of  insurance 
a7theportof  upoa  the  ship  Lion,  at  and  from  Ferrol  to 

Kinjaic  on  the  London. 

514th  of  No-  ' 

wembcr;  on 

the  14th  of  One  question  was,    Whether  an  abandonment 

second  survey  had  been  made  in  time.  The  Lion  arrived  at 
is  had;  when  it  Kinsale  on  the  24th  of  November.  The  cargo 
the°expence3of  was  ^ien  out  on  the  1st  of  December 9  and  a 
the  repairs  will  survey  was  had  on  the  2d,  and  also  another  on 

value  onL  ^e  14t^  °^  ^ecem^er9  when  it  was  found  that  the 
ship,  notice  of  repairs  would  exceed  the  value  of  the  ship.  The 
to^bluml  course  of  communication  between  Kinsale  and 
m  London  on  London,  where  the  insurers  resided,  was  usually 
the  6th  of       four  or  five  (jays-    The  notjce  0f  abandonment  was 

January  is  too      . 

Ute.  given  on  the  6th  of  January. 

Lord  Ellenborough  held,  that  the  abandon- 
ment was  clearly  out*  of  time. 

Verdict  for  the  plaintiff,  subject  to  the  question, 
whether  30  per  cent,  was  sufficient  to  cover  a 
partial  loss. 

Scarlett  and  Littkdale  for  the  plaintiff. 

Garros 
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GarroVf  A.  G.,   and  Richardson  for    the    de-       1816. 

fendant-  .  1au,;IDoe 


See  Mitchell  v.  Edie.  x  T.  R.  608.  Park  on  Insurance*  tit.  Aban- 
donment* Anderson  v.  T£*  Aojra/  Exchange  Assurance  Company* 
7  East.  38.  Barker  v.  Blakes,  9  East.  283.  Note,  in  the  above  case 
there  did  not  appear  to  have  been  such  a  loss  as  entitled  the  assured  to 
abandon. 


Bell. 


Machell  and  Others  v.  Kinnear. 

HTH1S  was  an  action  by  Machell,  Boucher,  and  A  bill  of  ex- 

Birkbeck,     as    the    indorsees    of  a    bill   of  gj»J£rf 

exchange,  against  the  defendant  as  the  indorser.  the  payee,  in- 
dorsed in 

blank,  and  de- 

The  bill  in  question  was  dated  on  the  21st  of  livered  to  A, 
August  1815,  and  was  drawn  by  Corbet  on  Goldie,  B,andC?#  . 
for  the  payment  of  400/„  six  months  after  date  ers,  on  the  ac- 
to  his  own  order,  indorsed  by  Corbet  to  Kinnear,  count  of  *•* 
the  defendant,  and  indorsed  by  the  latter  in  blank,  nhrent,  which 

is  vested  in 

The    principal   question   was,    whether  under  be^fiTofhis6 
the  circumstances,  such  a  right  had  been  trans-  creditors.    A 
ferred  to  the  plaintiffs  as  entitled  them  to  sue  upon  ^inerateiof 

the  bill.  the  firm,  and 

also  trustees, 
cannot,  con- 
It  appeared  that  Machell  and  Boucher  were  two  jointly  with  a 

of  the  partners  of  which  the  firm  of  Langton  and  JJcf-^JfJ1 

member  of  the 
firm,  maintain  an  action  against  the  indorser,  without  some  evidence  of  tfce  transfer  of  the 
bill  to  them  as  trustees  by  the  firm,  by  delivery  or  otherwise. 

L  L  4  Co, 
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1816. 

> v_^ 

Machell 
and  Others 

v. 
Kikneaiu 


Co.  consisted.  Machell,  Boucher,  and  Birkbeck, 
the  three  plaintiffs,  were  the  trustees  of  the  estate 
of  Holder,  an  insolvent,  for  the  benefit  of  the 
creditors,  t  Birkbeck  not  being  a  member  of  the 
firm  of  Langton  and  Co.  The  defendant  being 
indebted  to  the  estate  of  Holder,  transmitted  the 
bill  in  question  to  his  clerk  in  Liverpool,  with 
directions  to  deliver  it  to  Langton  and  Co.  on  the 
account  of  Holder's  estate,  and  either  to  indorse 
it,  or  to  give  them  a  letter  of  guarantee  to  secure 
the  payment.  The  clerk  accordingly  indorsed  it 
in  blank,  and  delivered  it  to  Langton  and  Co. 

Garraw,  A.  G.,  for  the  defendant,  objected,  that 
it  was  not  competent  to  two  of  the  firm  of  Langton 
and  Co.,  to  associate  with  themselves  a  third  per- 
son, who  was  a  stranger,  for  the  purpose  of  bring- 
ing an  action  on  the  bill,  without  shewing  that  the 
bill  had  been  transferred  by  Langton  and  Co.  to  the 
plaintiffs  thus  associated. 


Marryat  for  the  plaintiffs  contended,  that  since 
the  bill  had  been  indorsed  in  blank,  it  was  compe- 
tent to  any  number  of  persons  to  associate  together 
for  the  purpose  of  bringing  an  action ;  and  he  cited 
the  case  of  Ord  and  Others,  v.  Portal,  3  Camp.  239 i 
where  it  was  held,  that  an  indorsement  in  blank 
conveyed  a  joint  right  of  action  to  as  many  as 
agreed  to  sue  upon  the  bill. 

Lord  Ellenborough.  —  The  bill  having  been 

indorsed,  and  delivered  to  Langton  and  Co.,  ac- 

4  cording 
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cording  to  Khmear^s  direction,  Langton  and  Co. 
had  authority  to  appropriate  it.  Since  it  was  paid 
to  them  on  account  of  Holder's  estate,  if 'they  had 
received  the  amount,  it  would  have  been  money 
had  and  received  by  them  on  account  of  the  estate ; 
but  the  evidence  as  it  stands,  proves  the  interest  in 
the  bill  to  be  in  Langton  and  Co.  It  would  be  suf- 
ficient to  prove  that  Langton  and  Co.  consented  to 
appropriate  the  bill  to  the  three  plaintiffs  as  trus- 
tees. If  Langton  and  Co.  had  indorsed  it  to  the 
plaintiffs,  the  right  to  sue  would  have  been  clear, 
or  they  might  have  transferred  the  right  by  a  de- 
livery of  the  bill  ;  but,  without  some  evidence  of 
this  kind,  the  right  to  sue  still  remains  in  Langton 
and  Co.  Had  it  not  been  for  the  evidence  of  the 
particular  transfer  to  Langton  and  Co.,  an  indorse- 
ment in  blank  might  have  entitled  the  parties  who 
bring  the  action  to  recover. 

Plaintiffs  nonsuited. 


1816. 


Machkix 
and  Other* 


Marry  at  and  Ckitty  for  the  plaintiffs. 
Garr&w$  A.  G.,  and  Spankie  for  the  defendant 
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1*16.  Snow  v.  Allen. 


^£*2  THIS  was  an  action  on  the  <***>  for  maliciously 
under  what  he  and  without  any  reasonable  or  probable  cause, 

£J2f*|  *  *  suing  out  a  writ  of  testatum  capias  ad  satisfaciendum 
uket  the  de-  against  the  plaintiff;  upon  which  he  was  arrested, 
feudal*  in  e«-  ^^  detained  in  prison,  until,  &c. 

cution,  after  he  r 

hat  taken  the 

Su-"*  lt  aPPearcd'  that  in  Ea$ter  term  18°7>  the  de- 

tioa,  U  not  li*-  fendant,  who  was  a  tailor,  commenced  an  action 
Me  to  an  action  against  the  plaintiff  in  which  he  obtained  judgment 

tor  Boalictousiv 

arresting  the  in  Michaelmas  term  1809,  for  the  debt  and  costs.  — 

JJjj^  *  The  plainti$  being  then  absent  from  England,  the 

▼ious  to  the  defendant  proceeded  to  judgment  against  Raymond, 

arrest,  he  had  Snow,  and  Mitchell,  the  plaintiff's  bail,  and  took 

defendant  that  them  in  execution.  In  November  1813,  the  defend- 

hi«  proceeding  ant  sued  out  a  capias  ad  satisfaciendum,  and  a  testatum 

WM   ***  ca.  sa.  against  the  plaintiff,  on  the  latter  of  which 
he  was  arrested.  ' 

The  plaintiff's  attorney,  previous  to  the  arrest, 
gave  notice  to  the  defendant's  attorney,  that  it  was 
irregular  to  proceed  against  the  plaintiff,  after  taking 
his  bail  in  execution. 

The  defendant's  attorney,  however,  relying  on 
Higgins's  case  (a),  and  an  opinion  of  a  special 


(a)  Cro.  J.  jao.     %  jB«/j/.68»     io  Pttu  Mnii%. 

pleader, 
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pleader,  persisted   in   his  course  of   proceeding      1816. 
against  the  plaintiff;  and  he  was  detained  in  cus-       g  ow    ' 
tody  till  Hilary  term  1814,  when   the  Court   of        v.  • 

King's  Bench  made  the  rule  absolute  for  his  dis-  Al)L1N- 
charge,  (a) 

Lord' Ellenborough. —  How  can  it  be  con- 
tended here,  that  the  defendant  acted  maliciously, 
he  acted  ignorantly. 

Garrow,  A.  G.  He  proceeded  to  arrest,  after 
full  notice  of  the  irregularity  of  his  proceedings. 

« 
Lord  Ellenborough.  —  But  he  was  acting  un- 
der, what  he  thought,  was  good  advice ;  it  was  un- 
fortunate that  the  attorney  was  misled  by  Higgins's 
case ;  but  unless  you  can  shew  that  the  defendant 
was  actuated  by  some  purposed  malice,  the  plain- 
tiff cannot  recover. 

The  plaintiff  being  unable  to  carry  the  case  fur* 
ther,  was  nonsuited. 

Garrow,  A.  G.,  and  Deacon  for  the  plaintiff. 

Scarlett  and  Gaselee  for  the  defendant 

{a)  See  the  ca*e,  a  Mauk  IS  Stl<wyn>  341. 
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1816. 
*     .'  BiiDOB  v.  Wain. 

Mooday9 
Dec.  *3<1, 

Goods  sold  are  HpH  IS  was  an  action  of  special  assumpsit* 

describedinthe    *  * 

invoice,  as 
.rcarto  en* - 

tingj>  zwir-  The  declaration  alleged,  a  purchase  by  the 
uriemd  thJt*  plaintiff  from  the  defendant,  of  scarlet  cuttings,  to 
the  goods  an-    the  amount  of  904/.  and  all  the  counts,  except  the 

imo^!  ^r-  ^th  an(*  ^ast  count»  alleged  a  special  warranty  by 

canttfe  dc-  the  defendant,  that  the  scarlet  cuttings  were  of  a 

^^°^  merchantable  quality ;  the  sixth  count  alleged  an 

tings.  undertaking  that  they  were  scarlet  cuttings* 

Id  an  actio* 

isa^edua  It  appeared  in  evidence,  that  scarlet  cuttings 
brea<*»  <***  consisted  of  small  pieces  of  scarlet  doth,  in  which 
s^d^ad  de-  the  English  dealt  with  the  Chinese  to  a  considerable 
livened  to  the  extent  It  was  also  proved,  that  scarlet  cuttings, 
wamited  t0  were  understood,  in  the  market,  to  mean,  cuttings 
be  scarlet  cut-  of  cloth  only,  without  any  admixture  of  serge  or 
aa^amin^  ot^er  materials,  and  that  the  article  sold  to  the 
per  ?uod,  they  plaintiff  did  contain  a  quantity  of  serge,  and  that 
hereof  wfuse  a  P*1*  consisted  of  mere  shreds  of  cloth  much 
or  value  to  the  smaller  than  those  usually  sent,  and  that  goods  of 

fiiff  is^  this  d^s^P^011  would  *»  vei7  unprofitable,  if  not 
titled,  without  wholly  unsaleable  in  China*  and  that  a  sale  of  such, 
^J^11^  without  examination,  might  prove  very  detrimental 
•pedaitanage,  to  the  trader,  who  would  afterwards  be  regarded 

to  recover  as 

nmch  as  the  goods  would  have  been  worth  to  him  had  the  contract  been  faithfully  per- 
formed by  the  defendant. 

with 


Wait*. 
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with  great  suspicion  in  the  Chinese  market  No  **l& 
special  warranty  was  proved,  but  it  appeared,  that  Bairn 
in  the  bill  of  parcels,  the  goods  were  described  as 
scarlet  cuttings. 

Upon  its  being  objected  that  no  warranty  had 
been  proved,  — 

Lord  Ellenborough.  —  If  they  were  sold  by 
the  name  of  scarlet  cuttings,  and  were  so  described 
in  the,  invoice,  an  undertaking  that  they  were  such 
must  be  inferred.  To  satisfy  an  allegation,  that 
they  were  warranted  to  be  of  any  particular  qua* 
lity,  proof  must  be  given  of  such  a  warranty,  but 
a  warranty  is  implied  that  they  were  that  for  which 
they  were  sold. 

Scarlett  afterwards  addressed  the  jury  on  the 
subject  of  damages;  he  also  submitted  to  the 
Court,  that  since  the  plaintiff  could  not  recover  on 
any  count  except  the  sixth,  since  all  the  others 
alleged  an  express  warranty,  and  since  the  breach  al- 
legedin  the  sixth  count,  was  merely  that  "they  were 
"  not  scarlet  cuttings,  but  shreds,  serges,  &c.  and 
"  became  and  were  of  no  use  or  value  to  the  said 
"  plaintiff"  the  plaintiff  was  not  entitled  to  re- 
cover any  special  damage  whatever,  no  special  da- 
mage having  been  alleged  in  the  sixth  count,  and 
that  he  could  not  recover  more  than  the  mere  dif- 
ference in  value  between  the  article  delivered,  and 
that  contracted  for  without  reference  to  any  specific 

and 
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1816.       and  particular  loss  resulting  from  the  loss  of  sale  in 
Brims      China. 


v. 
Wain. 


Lord  Ellenborough  (to  the  jury). -—The  diffi- 
culty in  this  case,  consists,  in  ascertaining  the  da- 
mages sustained  by  the  plaintiff,  in  consequence  of 
his  not  having  been  furnished  with  proper  scarlet 
cuttings  ;  we  have  no  account  of  the  sum  actually 
produced  by  the  sales.  Under  the  words  of  the 
sixth  count,  that  they  were  of  no  use  or  value,  you 
are  to  consider,  the  effect  of  the^r  being  of  no  use 
or  value  in  China.  I  am  decidedly  of  opinion  that 
by  value,  is  to  be  understood,  the  value  which  the 
plaintiff  would  have  received  had  the  defendant 
faithfully  performed  his  contract.  —  After  his  Lord- 
ship had  fully  commented  upon  all  the  facts  of  the 
case,  the  jury  found  a  verdict  for  the  plaintiff  on 
the  sixth  count ;  damages  350/. 

Garroiv,  A.  G.,  and  Campbell  for  the  plaintiff. 

Scarlett  and  V.  Lowes  for  the  defendant. 


In  the  ensuing  term,  Scarlett  moved  for  a  new 
trial,  on  the  ground  of  a  misdirection  by  his  Lord- 
ship, on  the  subject  of  damages,  but  the  Court  re- 
fused a  rule  to  shew  cause,  being  of  opinion  that 
the  plaintiff  was  entitled  to  recover  under  the  sixth 
count,  all  the  loss  which  he  had  sustained,  in  con- 
sequence of  not  having  in  China  those  goods  which 
the  defendant  had  undertaken  to  supply. 

12 
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Hopper  and  Others,  Assignees  of  Mowbray  and        1816. 
Others,  and  Mason  and  Others  v.  Richmond.      ^       *     — ' 

Same  day. 

HTHIS  was  an  action  by  the  assignees  of  Mow-  if  in  an  action 
bray,  Hoflingworth,  and  Weiherell,  who  had  bJ*Mf*,M? 

.  ,1        lit  .    .     1  .  1      •**.  ofabankrupt  it 

been  declared  bankrupts,  conjointly,  with  Mason  be  proved  that 
and  others,  who  had  been  in  partnership  with  the  *»  act  of  bank- 
three  bankrupts,  but  who  remained  Solvent,  against  rammdtt^  be. 
the  defendant,  James  Richmond,  on  a  promissory  few  the  can- 
note  made  by  him,  and  indorsed  to  William  Rick-  iT^fflbT"^ 
mondy  who  had  indorsed  it  over  to  the  firm  of  ficfcotf 
Mowbray  and  Co.  £2£. 

mitted  to  rt- 

No  notice  having  been  given  of  an  intention  to  c^y  bef?r* 

P  °  ,  the  comma- 

dispute  the  bankruptcy,  the  depositions  were  read,  sion,  and  at 

from  which  it  appeared  that  Jfetherell  (one  of  the  such*di8- 

**  .       tance  from 

bankrupts,)  had  committed  an  act  of  bankruptcy,  ^m  that  no 
on  the  a  1st  of  July,  at  Doncaster,  the  commission  knowing*  of 
bearing  dated  the  22d  of  July,  the  day  after.  rea^ed£*mL 

at  the  time 

Tmdal  for  the  defendant  objected,  that  this  act  ^TUs^ 
of  bankruptcy  could  not  support  the  commission,  sued  out. 
since  at  the  time  of  suing  out  the  commission,  this 
act  of  bankruptcy  could  not  have  been  known  in 
London. 

Lord  Ellenbo&ough.  —  If  an  act  of  bankruptcy 
has  in  fact  been  committed  previous  to  the  suing 
out  of  the  commission,    I  shall  not  look  to  the 

time 
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181f*__,  time  in  w^*cl1  the  news  of>  ^m*  act  would  reach 


V. 

Richmond. 


By  the  terms  of  the  note  the  defendant  under- 
took to  pay  legal  interest  on  demand. 

Lord  Ellenborough  held  that  this  must  mean 
from  the  date  of  the  note. 

Verdict  for  the  plaintiffs* 

Scarlett  and  Richardson  for  the  plaintiffs. 

Tvndal  for  the  defendant. 


Same  day. 


EVERTU   V.  TlJNNO. 


^HIS  was  an  action  on  a  policy  of  insurance  on 
ship  and  freight  at  and  from  Bourdeaur  to 
London,  with  a  warranty  that  she  should  carry 
British  and  French  licences,  loss  alledged  by  de- 
tention of  the  French  government. 


An  imurcd 
vessel  i*  war- 
ranted to  carry 
a  French 
trance,  it  U 
not  sufficient 
to  shew  that 
the  captain  of 

the  vessel  in  18131  before  the  vessel  sailed  from  Danizicf  received  a  document  which 
purported  to  be  a  French  licence,  without  shewing  that  he  received  it  from  some  officer  or 
penon  in  authority  under  the  French  government ;  but  proof  that  after  the  arrival  of  the 
vessel  at  Beurdeaux,  she  was  allowed  to  remain  there  for  upwards  of  a  month  alter  an 
inspection  of  the  French  licence  and  other  documents  by  the  officer  of  the  French  govern- 
ment is  prima  facie  evidence  that  the  document  is  genuine. 

In 
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In  1813  the  vessel  sailed  from  Dantzic,  under  a       1816- 
licence  from  the  French  government  (a),  under  the     Everth 
authority  of  which  she  proceeded  from  Dantzic  to         v. 
London.     After  taking  in  a  cargo  of  goods,   she     TuNNO* 
sailed  for  Bowrdeaux  (having  obtained  9  British 
licence)  and  went  up  the  river  to  the  town  of 
Bowrdeaux,  March  16th,  1814:  whilst  the  vessel 
was  proceeding  up  the  river,  her  papers  were  seized 
by  officers  of  the  French  government,  but  they 
were  afterwards  returned,  and  the  vessel  sailed  up 
the  river,  and  afterwards  proceeded  to  take  in  her 
homeward  cargo.    On  the  25th  of  March  she  had 
discharged  her  ballast,  and  carpenters  were  em- 
ployed  to  prepare  for  the  homeward  voyage,  when 
two  custom-house  officers  came  on  board,    and 
seized  the  French  licence,  and  on  the  26th  of  April 
orders  were  given  that  the  vessel  should  proceed 
further  up  the  river. 

In  proof  of  the  warranty  that  the  vessel  had  a 
French  licence,  the  plaintiff  relied  upon  evidence 
that  the  document  produced  ([which  purported  to 
have  been  signed  by  Bonaparte,  and  countersigned 
by  his  minister)  had  been  received  by  the  captain 
from  the  owners  of  the  vessel  at  Dantzic.  It  was 
also  contended,  that  the  permitting  the  vessel  to 
remain  in  the  harbour,  and  to  proceed  without  mo- 
lestation in  providing  for  the  homeward  voyage 


(a)  A  special  cite  was*  made  for  tbe  opinion  of  the  Court  of  JC  A, 
upon  the  construction  of  this  licence. 

vol.  1.  mm.  after 
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after  the  licence  hacl  been  inspected,  was  a  recog- 
nition of  its  authority  by  the  French  government. 

Tumno.  X^rd  Eixsnborough.  —  If  the  captain  had  re- 
ceived this  document  from  a  person  of  French 
authority  at  Dantzic,  it  might  have  been  admissible 
on  that  ground,  because  it  is  probable  that  such  a 
document  would  have  been  transmitted  by  the 
French  government  to  some  person  in  authority  at 
Dantzic ;  but  it  is  not  sufficient  to  shew  that  it 
came  out  of  the  possession  of  the  owners.  Since, 
however,  the  French  government  had  possession  of 
the  papers  in  March,  and  no  obstruction  took  place 
till  the  26th  of  April,  I  think  there  is  prima  facie 
evidence  that  the  document  is  genuine. 

Scarlett  for  the  defendant  afterwards  objected 
that  the  warranty  had  not  been  complied  with, 
since  within  the  space  of  twenty-four  hours  after 
the  arrival  of  the  vessel  within  the  port  of  Bour- 
deaux,  the  licence  had  been  taken  away j  he  in- 
sisted that  the  warranty  ought  to  be  strictly  con- 
strued, and  that  it  was  essential  that  the  licence 
should  have  been  under  the  dominion  of  the  owners 
when  the  policy  attached,  that  is  for  twenty-four 
hours  after  the  arrival  of  the  vessel. 

But  Lord  Ellenborough  expressed  a  decided 
opinion  that  the  policy  attached  the  moment  the 
vessel  arrived  within  the  port. 
7 

Verdict 
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Verdict  for  the  plaintiff,  subject  to  a  special  case       1816. 
on  the  construction  of  the  French  licence.  EvertjT"' 

V. 

Garrow,  A.  G.,  and  Tdddy  for  the  plaintiff.  TuNNO- 

Scarlett,  Gvmey,  and  Marryatt  for    the    de- 
endant. 


Rex  v.  Cohen.  Friday, 

Dec.  *7tH. 


THHIS  was  an  indictment  for  perjury. 


The  indictment  contained  two  counts.     The  v^t^SaM 
/•  11       *    i  a  •  %      &e*  ™ 8uit 

first  count  alleged,  that  on,  &c.  a  certain  cause  be-  wm  be  abated, 

tween  Thompson  and  Forman,  plaintiffs,  and  B.  unk?*e 

Jacob,  the  defendant,  came  on  to  be  tried,  and  was  g^ted  acofrd- 

tried,  and  that  the  present  defendant,  Cohen,  was  «s to  ** 8tot- 

then  and  there  duly  sworn  to  give  evidence  between  €™u  '  6#* 3* 

the  said  parties.    That  it  became  a  material  ques-  And  therefore 

tion  whether  a  bill  of  exchange,  shewn  to  the  j£* ^f^f 

defendant  had  been  drawn  and  signed  by  Ber-  joined, atrial 

nard  Jacob,  the  drawer,  in  London.  ,  The  perjury  ™Ao*«»ch 

*     •*     *    suggestion  on 

was  assigned  on  evidence  given  by  the  defendant  the  record, 
that  he  saw  the  bill  of  exchange  drawn  and  signed  ^^^m 
in  London,  which  evidence  was  alleged  to  hav6  andconse-' 
been  given  with  intent  to  injure  the  plaintiffs.  —      quemiy  no  per. 

assigned  upon 
any  false  evidence  given  at  such  trial. 

3i  ai  2  The 
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k    1816'    ,      The  second  count  alleged,  that  on,  &c.  a  certain 

Rk       issue,  before  then  duly  joined  between  the  parties, 

-  v'         came  on  in  due  form  of  law  to  be  tried. 
Cohen. 

It  appeared  that  Thompson  and  Forman  had 
brought  an  action  against  Bernard  Jacob,  as  the 
acceptor  of  a  bill  of  exchange,  purporting  to  have 
been  drawn  by  Bernard  Jacob  the  younger,  at 
Constantinople,  in  faVour  of  Phillip  Phillip,  and  in- 
dorsed by  the  latter  to  the  plaintiffs. 

The  plaintiffs  declared,  in  Hilary  term  1815 :  on 
the  30th  of  April  1815  after  issue  had  been  joined, 
Thompson,  one  of  the  plaintiffs,  died,  and  the  cause 
came  on  for  trial  on  the  10th  of  May,  no  sug- 
gestion having  been  entered  on  the  record  of 
Thompson's  death.  Cohen,  the  present  defendant, 
was  called  upon  that  occasion,  as  a  witness  for  the 
plaintiffs,  and  he,  after  proving  the  signatures  of  the 
drawer  and  acceptor,  swore  that  he  saw  the  bill  in 
question  drawn,  and  signed  in  London;  and  upon 
this  evidence,  the  plaintiffs  were  nonsuited,  and  upon 
this  also  the  present  charge  of  perjury  was  founded. 

Topping  and  Leaves,  for  the  defendant,  contended, 
that  the  indictment,  under  these  circumstances, 
could  not  be  supported.  The  cause  came  on  to  be 
tried,  on  the  10th  of  May  1815,  before  which  time 
the  co-plaintiff)  Thompson  had  died ;  but  the  cause 
had  proceeded  just  as  if  he  had  been  alive,  without 
any  suggestion  of  his  death  upon  the  record.  At 
2  common 
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common  law,  the  cause  abated  by  the  death  of  one  of  1816. 
the  parties.  For  though  an  opinion  once  existed,  g  . 
that  where  an  action  had  been  brought  by  two  part-  v. 
ners,  it  did  not  abate  by  the!  death  of  one  of  them ;  c°Hwr- 
and,  although  that  was  the  opinion  of  a  very  learned 
person,  it  was  found  that  the  doctrine  could  not  be 
supported,  and  therefore  the  statute  of  William  was 
framed  (a),  which  gave  authority  on  the  death  of 
one  being  suggested  on  the  record  to  the  Court  to 
proceed.  But  that,  since  the  death  had  not  been 
suggested  in  this  case,  the  proceedings  were  at  an 
end  by  the  death  of  one  of  the  plaintiffs.  The  last 
general  return  day  was  on  the  5th  of  May,  the  term 
ended  on  the  8th,  and  the  cause  was  tried  on  the 
10th.  Then  as  to  the  allegation  on  the  record,  it 
was  clear,  that  the  oath  must  be  a  false  one,  taken 
in  the  course  of  some  judicial  proceeding,  but  by 
the  death,  the  cause  was  at  an  end  without  a  sug- 
gestion, according  to  the  statute  of  William.  On 
the  face  of  the  record,  it  was  alleged,  that  a  certain 
issue,  duly  joined  between  the  parties,  came  on 
in  due  form  of  law  to  be  tried,  and  was  in  due  form 
of  law  tried ;  but,  in  fact,  the  plaintiff  was  nonsuited, 
and  therefore  there  was  no  trial.  —  (Lord  Ellen- 


(a)  By  the  statute  8  and  9  fP.  3.  or  action  shall  not  be  thereby 
e.  ii.  j.  6.  it  11  enacted,  that  « if  abated*  but  such  death  being  tug- 
there  be  two  or  more  plaintiffs  or  gested  upon  the  record,  the  action 
defendants,  and  one  or  more  of  shall  proceed  at  the  suit  of  the  sur- 
them  die,  if  the  cause  of  action  riving  plaintiff  or  plaintiffs  against 
survive  to  the  surviving  plaintiff  or  the  surviving  defendant  or  de- 
plaintiffs*  or  against  the  surviving  fendants." 
defendant  or  defendants,  the  writ 

'   M  M  3  BOROUGH. 


CoHENr. 
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1816.  borough.  — This  part  of  the  objection,  that  the 
^""r£P"^  trial  was  not  in  due  form  of  law,  is  the  least  te^ 
v.  nable  j  the  trial  was  in  due  form  of  law,  since  the 
forms  of  law  were  observed.)  —  The  record  goes 
on  to  state,  that  the  defendant  was  examined 
on  the  part  of  William  Forman  and  William  Thvmf- 
son,  who  was  then  dead,  and  it  is  alleged  that  he 
was  called  as  a  witness  for  Thompson,  that  the  evi- 
dence was  given  with  intent  to  injure  the  parties,  . 
one  of  whom  was  dead:  in  order  to  proceed 
further,  a  suggestion  should  have  been  entered  ac- 
cording to  the  statute,  and  this  not  having  been 
done,  all  the  subsequent  proceedings  were  extra- 
judicial :  That  the  statute  of  William  made  the 
entry  of  a  suggestion  a  condition  precedent ;  if  a 
writ  of  error  *had  been  brought  in  this  case,  the 
judgment  would  have  been  erroneous.  Supposing 
this  to  have  been  the  case  of  a  sole  plaintiff,  would 
not  his  death  have  closed  all  the  proceedings  ? 

Gurney  and  Taddy  for  the  prosecution.  What 
might  have  been  the  case  of  a  sole  plaiqtiff,  is  not  to 
be  argued  now.  —  (Lord  Ellenborough. — But 
at  law,  the  death  of  one  is  as  fatal  as  the  death  of 
all,  if  not  aided  by  the  statute.  The  statute  says  "  but 
if  certain  things  be  done,"  and  these  have  not  been 
done  ;  I  am  struck  with  the  objection,  which  is  a 
grave  and  difficult  one.)  —  The  general  practice  is 
not  to  suggest  the  death  before  the  trial,  and  this 
affords  a  strong  presumption  as  to  the  intention 
and  meaning  of  the  statute.  The  oath  taken  by 
the  jury  is  to  decide  the  issue,    and  that  was 

joined 


V. 

Coum. 
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joined  between  the  parties  previous  to  the  death.  t  1816*  a 
The  second  count  is  free  from  the  variances  which  r*x 
haye  been  objected,  since  that  count  states,  that 
the  issue,  before  then  joined  between  the  parties, 
came  on  in  due  form  of  law  to  be  tried,  and  that 
the  defendant  was  then  duly  sworn  to  give  evidence. 
(Lord  Ellenborough.  —  The  second  count  is  well 
and  cautiously  introduced,  and  gets  rid  of  all 
the  objections,  except  that  founded  upon  the  ne- 
cessity of  a  suggestion,  under  the  statute.)  —  The 
want  of  a  suggestion  would  be  a  ground  for  a  writ 
of  error  in  fact,  but  would  not  abate  the  suit  alto- 
gether. 

Lord  Ellenborough.— I  am  of  opinion  that 
the  .suit  is  abated  by  the  death  of  a  co-plaintiff, 
unless  a  suggestion  be  entered;  and  if  so,  since  the 
oath  was  taken  in  an  unauthorized  cause,  I  cannot 
say  that  the  swearing  amounts  to  perjury,  however 
I  may  regret  it.  I  look  to  the  statute  only,  the 
other  defects  are  cured  by  the  second  count.  I 
have  heard  the  arguments  on  both  sides j  and  I 
am  of  opinion  that  the  suit  was  abated  at  the  time 
of  the  trial. 

The  defendant  was  accordingly  acquitted. 

Gurney  and  Toddy  for  the  prosecution. 

Topping  and  V.  Lowes  for  the  defendant* 


M  M.  4t 
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1816. 

* , ' 

Same  day* 

The  court 
'will  not  grant 
a  new  trial  af- 
ter a  defendant 
has  been 
acquitted  upon 
an  indictmenti 
although  the 
acquittal  was 
founded  upon 
a  misdirection 
by  the  judge. 


Rex  v.  Cohen  and  Jacob. 

HTHIS  was  an  indictment  against  the  defendants, 
for  a  conspiracy  to  defraud  Forman,  through 
the  medium  of  the  alleged  perjury  upon  which  the 
indictment  in  the  last  case  was  founded* 

The  first  count  stated  the  proceedings  in  the 
action  upon  the  bill  of  exchange ;  that  the  issue 
came  on  to  be  tried  in  due  form  of  law,  and  alleged 
a  conspiracy  between  the  present  defendants,  that 
Cohen  should  swear  upon  the  trial  that  he  saw  the 
bill  drawn  and  signed  by  Bernard  Jacob,  in  London. 
There  were  also  other  counts,  which  charged  a 
conspiracy  to  defraud  the  prosecutor  more  ge- 
nerally. 

Gurney,  in  opening  the  case  for  the  prosecution, 
admitted  that  the  same  objection  might -arise  as 
upon  the  former  indictment ;  but  proposed  to  pro* 
ceed,  in  order  that  the  prosecutor  might  have  an 
opportunity  of  moving  for  a  new  trial,  and  sug- 
gested that  in  a  criminal  case,  a  new  trial  might 
be  granted  in  case  of  misdirection  by  the  Court. 

Lord  Ellenborough.  —  I  wish  that  you  could 
bring  the  case  before  the  Court;  but  I  do  not 
know  any  such  distinction  as  that  which  has  been 
suggested.    The  indictment  here  charges  a  con* 

spiracy 
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spiracy  to  effectuate  the  former  perjury,  and  I  fear       1816. 
that  the  same  result  would  take  place.  v 


Rex 


Upon  this  intimation  the  prisoners  were  ac-     Cohw 
•i.^  j    f  \  and  Jacob* 

quitted,  (a) 


(a)  See  R.  v.  Ma<wbey  and 
Others,  6  T.  R.  619.  where  Lord 
Kenyon  says  "  In  misdemeanors 
there  is  no  authority  to  shew  that 
we  cannot  grant  a  new  trial  in  or- 
der that  the  guilt  or  innocence  of 
those  who  have  been  convicted 
may  be  again  examined  into." 

In  Michaelmas  Term,  57  (7. 3. 
a  motion  was  made  for  a  new  trial 
after  a  verdict  for  the  defendants, 
upon  an  indictment  for  the  non- 
repair of  an  highway,  which  had 
been  tried  at  the  preceding  assizes 
at  Appleby,  cor*  Woody  Baron. 

Per  Curiam.  —  The  general 
rule  is  not  to  grant  a  new  trial  on 
an  indictment  where  a  verdict  has 
been  found  for  the  defendant ;  and 
although  it  is  possible  that  the  rule 
might  be-  relaxed  in  some  cases 
where  such  rights  would  other- 
wise be  compromised,  in  this  case 
there  is  no  such  necessity,  since  a 


new  indictment  may  be  found. 
And  see  Rex  v.  Man**  4  Maule  & 
Selwyn,  357.  where  the  Court  re- 
fused a  new  trial  where  a  verdict 
had  been  found  for  the  defendant, 
upon  an  indictment  for  a  nuisance 
to  an  highway.  See  also  R.  v. 
Reynell,  6  East,  3  if.  And  in  a  pe- 
nal action  a  new  trial  will  not  be 
granted  on  the  ground  that  the  ver- 
dict is  against  the  evidence,  Brooks* 
q.  U  v.  Mtddleton*  10  East,  a68., 
aliterf  where  there  has  been  a 
misdirection  by  the  judge;  (jemble) 
per  Dampier,  J.,  4  Maule  &  Sel- 
wyn, 338.  But  in  case  of  an  in- 
dictment for  a  misdemeanor,  where 
a  doubtful  question  arises,  the 
Court  will  in  its  discretion  save  the 
point  for  consideration,  giving  the 
defendant  an  opportunity  in  case 
he  shall  be  convicted  to  move  to 
have  an  acquittal  entered.  See 
R.  v.  Gasb  and  Another,  supra* 
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v    18i6-    ,  Rex  v.  Roper. 

^    V       ■  ' 

Same  day. 

in  an  indict-    ^HIS  was  an  indictment  against  the  defendant 
•tt^itbPeP"  ^or Pei3UI7»  alleged  to  have  been  committed  in 

alleged,  that     his  answer  to  a  bill  of  discovery,  filed  against  him 

Francis 
Cavendish 


in  the  Exchequer,  in  order  to  discover  whether  he 

Aberd*7n]  and  had  not  had  notice  of  the  loss  of  the  ship  Vigilante, 

^•cr^ef".  of  which  he  was  a  part-owner,  previous  to  the 

hibited  their  .        r    .                     r 

bill  in  the  Ex-  effecting  ot  policies  of  insurance  upon  that  vessel 

chequer,  &c.  ^d  her  cargo,  to  a  very  large  amount. 

on  the  pro- 
duction of  the 

bill,  it  pur-  The  indictment  alleged,  (inter  alia)  That  Francis 
Em  of  j.c.  C  Cavendish  Aberdeen,  John  Banister  Hudson,  and 

Aberdeen  zxA  several  other  underwriters,   (whose  names  were 

is  nnariance,  specified)  exhibited   their  bill  of  complaint,  &c. 

and  it  maybe  to  the  Right  Honourable  Spencer  Perceval,  Sir  A. 

SuVma^e  Macdonald,  Knight,  and  the  rest  of  the  Barons  of 

bill  of  Franeu  His  Majesty's  Court  of  Exchequer,  against  Robert 

CAhe^^enb  '  ^°Per9  &c. ;  and  after  setting  out  such  parts  of 

And  there  is  the  bill  as  were  necessary,   added  as  appears  by 

*»£**  the  Mid  «*  ^C-Jikd  °frecord' 

this  allegation, 

and  after  set-  Upon  the  production  of  the  bill  itself,  the  com- 

paruofthe  plain  an  ts  on  the  face  of  the  bill  purported  to  be 

bin  as  are  ne-  j%q.  Aberdeen,  J.  B.  Hudson,  &c. 

cessaiy,  the 
words  are 

added  «  wap-      Knowlys  for  the  defendant  objected,  that  this 

toMwJ&c.  was  a  ^ata*  variance,    since  an  allegation  that 

filed  of  re.  Francis  Cavendish  Aberdeen  exhibited  a  bill  of 

*****  complaint* 


Rex 

v. 
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complaint,  could  not  be  satisfied  by  evidence  that       181 6. 
J.  C.  Aberdeen  exhibited  a  bill ;   and  if  in  fact 
Fronds  Cavendish  Aberdeen  exhibited  his  Jbill  by 
the  name  of/.  C.  Aberdeen,  there  ought  to  have      Roper 
been  an  allegation  to  that  effect  in  the  indict- 
ment. 

Lord  Ellenborough.  —  The  question  is,  whe- 
ther Francis.  Cavendish  Aberdeen  did  exhibit  his 
bill  as  is  alleged  in  the  indictment.  The  usual 
mode  of  proving  such  an  allegation  is  by  the  produc- 
tion of  the  bill  in  which  the  real  name  of  the  com- 
plainant truly  appears ;  but  it  is  competent  to  the 
prosecutor  to  prove,  by  other  means,  the  allega- 
tion that  Francis  Cavendish  Aberdeen  did  in  fact 
exhibit  his  bill.  —  If  the  indictment  had  professed 
to  set  out  the  tenor  of  the  bill,  it  would  clearly 
have  been  a  variance. 

The  indictment  further  alleged,  that  afterwards, 
to  wit,  on,  &c,  comes  the  said  Robert  Roper,  in 
his  own  proper  person,  and  exhibits  and  produces 
his  answer  to  the  aforesaid  bill  of  complaint. 

On  the  production  of  the  answer  it  was  entitled, 
"  The  answer  of  Robert  Roper  to  the  bill  of  com- 
plaint of  J.  C.  Aberdeen,  &c." 

Knowlys  objected,  that  the  answer  produced, 
being  thus  entitled,  was  no  proof  of  the  allegation 
of  an  answer  by  the  defendant  to  a  bill  of  complaint 
by  Francis  Cavendish  Aberdeen. 

Garrow, 
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1816.  Garr&to,  A.  G.,  for  the  prosecution  answered, 

R^        that  since  it  had  been  proved  that  the  bill  of  com- 

v.         plaint  had    in    fact  been  exhibited  by  Francis 

£°pwu     Cavendtsli  Aberdeen,  and  the  other  underwriters, 

it  was  not  only  proper,  but  necessary,  to  allege 

that  the  defendant  exhibited  his  answer  to  the  bill 

of  Francis  Cavendish  Aberdeen. 

Lord  Ellenborough  over-ruled  the  objection. 

The  defendant  waft  found  guilty. 

Garrow,  A.  G.,  Gwrney,  and  Andrews  for  the 
prosecution. 

Knoxclys  and  V.  Lawes  for  the  defendant* 


In  the  ensuing  term  Knowlys  moved  for  a  rule 
to  shew  cause,  why  there  should  not  be  a  new 
trial,  on  the  ground  that  without  an  averment  in 
the  indictment  that  Francis  Cavendish  Aberdeen 
exhibited  his  bill  by  the  name  of  J.  C.  Aberdeen, 
it  was  not  competent  to  prove  that  he  did  so.  This 
he  contended,  would  be  to  admit  evidence  to  con- 
tradict the  record  produced,  and  at  all  events  there 
was  a  variance,  since  the  indictment  alleged  that 
Francis  Cavendish  Aberdeen  exhibited  his  bill,  &c. 
as  appears  by  the  record,  &c. ;  whereas  that  did 
not  appear  by  the  record,  but  had  been  proved  by 
extrinsic  evidence. 

But 
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But  the  Court  were  of  opinion,  that  the  evidence  1  *  16. 

to  shew  that  Francis  Cavendish  Aberdeen  did  in  fact  RTtt 

exhibit  the  bill,  was  admissible,  and  that  the  words  v. 

as  appears  by  the  record,  &c.  referred  to  the  last  *°p«* 
antecedent,  and  could  not  be  considered  as  in- 
corporated   with   the  prefatory   allegation,    that 
Francis  Cavendish  Aberdeen  exhibited  his  bill. 

A  rule  nisi  was  however  granted  upon  another 
ground. 


REX  V.   HuCKS.  Saturday, 

Dec.  a8th. 

"THIS  was  an  indictment  against  the  defendant  inmindkt- 

/•  •  ment  for  ner- 

for  perjury.  J«r«iiJ 

to  have  been 

The  defendant  was  a  part-owner  of  the  ship  ^aS^'s 
Vigilante,  and  the  perjury  was  assigned  upon  an  answer  to  a  bill 
answer  by  the  defendant  to  a  bilT  filed  in  the  *  *™°?Z 

J  filed  in  the  J?*- 

cbequer,  it  if 
alleged  that  the  bill  was  filed  on  a  day  specified.    The  day  is  not  material  where  it  is  not 
alleged  as  part  of  the  record,  and  therefore  there  is  no  variance,  although  the  bill,  when 
produced,  is  found  to  be  entitled  generally  of  a  preceding  term. 

The  inspection  of  a  record  is  within  the  peculiar  province  of  the  Court,  and  therefore 
if  a  doubt  arise  as  to  any  word  upon  a  record,  the  Court,  and  not  the  Jury,  must  resolve 
that  doubt. 

Whether  a  declaration  made  by  a  person  in  articulo  mortis  be  receivable  or  not  in  evi- 
dence, is  a  question  for  the  Court.  ■ 

In  a*  assignment  of  perjury  it  is  alleged,  that  the  defendant,  at  the  time  of  effecting  a 
policy  of  insurance  purporting  to  have  been  under-written  by  A,  B,  C,  and  others,  on  a 
day  specified  well  knew,  &c.  on  producing  the  policy,  it  appears  that  A  underwrote 
the  policy  on  a  different  day,  the  defect  is  fatal,  although  it  appears  that  B,  C,  ftc,  did 
underwrite  the  policy  on  that  day. 

Exchequer, 
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N*1*-      Exchequer,  under  the  circumstances  stated  in  the 
jj^x        last  case. 


v. 
Hucks. 


The  indictment  alleged  that  the  bill  was  filed 
on  the  1st  day  of  December,  in  the  year  1807 ; 
but  on  the  production  of  the  bill,  it  appeared  to  be 
entitled  generally  of  the  preceding  Michaehnas 
Term,  as  is  the  practice  where  a  bill  is  filed  in  the 
interval  between  two  terms. 

On  the  objection  being  taken  that  this  was  a 
variance  — 

Lord  Ellenborough  over-ruled  it,  saying  that 
since  the  day  was  not  alleged  as  part  of  the  record, 
it  was  sufficient  to  prove  the  bill  filed  on  any  other 
day.  (a) 

A  doubt  occurred,  whether  a  word  in  the  record 
produced,  which  was  written  above  an  erasure,  was 
meeting  or  mutiny. 

Knowlys  suggested,  that  this  was  a  question  for 
the  jury. 

Lord  Ellenborough.  —  I  think  it  is  not  a  ques- 
tion for  the  jury;  and  it  must  not  be  so  understood. 
The  inspection  of  a  record  is  within  the  peculiar 
province  of  the  Court.  —  I  am  as  jealous  of  the 


(a)  See  Rajtal  r.  Stratton,  %  H.  B.  49,  Wotdford  v.  Ashley*  aCampb. 
19  j.  and  Treatise  on  Criminal  Pleadings,  a  43-  *nd  the  cases  there  cited. 

rights 
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rights  of  Juries  as  of  those  of  the  Court;  but  cer- 
tainly the  inspection  of  a  record  does  not  belong  to 
them.  In  this,  as  in  many  other  cases,  the  ques- 
tion is  exclusively  for  the  consideration  of  the 
Court ;  as  for  instance,  where  a  declaration  has 
been  made  by  a  party  in  articulo  mortis,  whether 
under,  all  the  surrounding  circumstances  the  de- 
claration is  admissible  in  evidence.  This  point 
was  considered  by  the  Judges  here,  on  a  question 
proposed  to  them  by  the  Judges  in  Ireland,  who 
entertained  doubts  upon  the  subject,  and  this  was 
their  unanimous  opinion.  (4) 

The 


1816. 

* * ' 

Rex 

v. 

Hucks. 


(£)  So  whether  a  confession  nude 
by  a  prisoner,  is  admissible  in  evi- 
dence, or  it  to  be  excluded  on  ac- 
count of  any  previous  threat  or  pro- 
mise, seems  also  to  be  a  question 
exclusively  for  the  consideration  of 
the  Court  —  And  it  seems  that  all 
questions,  as  to  the  competency 
of  witnesses  and  the  admissibility 
of  particular  evidence,  stand  upon 
the  same  foundation.  In  the  case 
of  Rex  v.  Wo*dc9ck>  Leach,  563. 
3d  ed.  the  prisoner  was  indicted 
for  the  wilful  murder  of  his  wife, 
it  was  impossible,  from  the  time 
that  the  fatal  wounds  were  in- 
flicted, that  she  could  live  long,  but 
although  she  retained  her  senses  to 
the  last  moment,  and  repeated  the 
circumstances  of  the  ill  usage  she 
had  received,  she  never  expressed 
any  apprehension,  or  seemed  sensi- 
ble of  her  approaching  dissolution. 
fjord  C  B.  Eyre,  under  these 
circumstances,  admitted  the  evi- 
dence, but  left  it  to  the  Jury  to 


consider  whether  the  deceased  was 
not  in  fact  under  the  apprehension 
of  death,  though  she  did  not  seem 
to  expect  immediate  dissolution*  and 
said*  that  if  they  were  of  opinion 
that  she  was,  then  the  declarations 
were  admissible.  —  But  that  if 
they  were  of  a  contrary  opinions 
they  were  inadmissible.  —  There 
'was  however  in  this  case  very 
strong  evidence,  independent  of  the 
declaration  of  the  deceased ;  but  it 
is  clearly  inconsistent  with  prin- 
ciple to  leave  such  evidence  contin- 
gently to  a  jury  to  be  acted  upon 
or  to  be  rejected  according  to  their 
decision  upon  that  which  is  clearly  a 
matter  of  law.  Whether  the  decla- 
ration of  a  person  in  extremis  is 
receivable  in  evidence  or  not,  de- 
pends upon  the  question,  whether 
the  awful  situation  in  which  the 
party  stood  did  not  render  his  de- 
claration equally  credible  with  a 
declaration  made  under  the  sanction 
of  an  oath,  and  therefore  it  might 

as 
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Rex 
v. 


1816.  The  assignments  of  perjury  were  alleged  in  this 

form :  whereas  in  truth  and  in  fact  the  said  de- 
fendant, at  the  time  of  effecting  the  said  policy, 

Hucks.  that  is  to  say,  a  certain  policy  of  insurance,  pur- 
porting to  have  been  underwritten  by Kite, 

by  his  agent  Meyer,  on  the  18th  of  August* 
1807,  &c.  (and  by  other  underwriters  specified  in 
the  indictment),  well  knew,  &c.    . 

On  the  production  of  the  policy  it  appeared, 
that  it  had  been  underwritten  by  Meyer  for  Kite 
on  the  15th  of  August. 

« 
Upon  the  objection  that  the  allegation  was  ma-. 

terial,  and  the  variance  fatal  — 

Garrow,  A.  G.,  and  Gurney  for  the  prosecution 
contended,  that  allowing  the  objection  its  greatest 
weight,  the  only  effect  was,  that  the  single  allega- 
tion of  the  subscription  by  Meyer,  would  remain 
disproved ;  but  that  enough  would  still  remain  to 
support  the  indictment,  which  alleged  the  sub- 
scription of  the  policy  by  many  other  persons  ; 
and  that  it  was  immaterial  whether  it  was  proved 
that  all  subscribed  or  not,  and  that  it  was  sufficient 
to  prove  that  some  of  those  subscribed,  who  were 
alleged  to  have  done  so,  —  But 


at  well  be  left  to  a  jury  to  say,  or  any  other  cause,  from  giving 

whether  a    witness  ought   to  be  evidence  upon  oath,   at   whether 

sworn,  or  whether  he  is  not  inca-  such  evidence  of  a  person  in  ex- 

ptdtatfed  by  ignorance  or  infamy,  trem'u  ought  to  be  received. 

Lord 
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Lord  Ellenborough  was  of  opinion,  that  since       1816. 
they  had  chosen  to  allege  a  fact  which  was  ma*  **— "Iv     ,J- 
terial  with  reference  to  the  knowledge  of  the  de-         v. 
fendant,  it  was  necessary  to  prove  it,  and  that  in     Huow. 
consequence  of  the  variance,  the  indictment  wa£ 
disproved. 

The  prisoner  was  accordingly  acquitted. 

Garroxv,  A.  G.,  Gumey,  and  Andrews  for  the 
prosecution. 

KnowhfS  and  V.  Lames  for  the  defendant. 


Cavan  and  Another  v.  Stewart.  Monday, 

December  30* 

*^HIS  was  an  action  of  assumpsit  brought  to  re-  If     colonUi 
cover  a  balance  of  14417.  3s.  as  money  had  court  possess  a 
and  received  by  the  defendant  to  the  use  of  the  8^ifmu?l>c 
plaintiffs,  the  defendant  having  paid  into  Court  purpose  of  au- 

the  Sum  Of  1385/.  19*.  9d.  thenticatinga 

judgment  of 
the  court,  al- 

The  plaintiffs  were  West  India  merchants,  and  though  it  is  so 
established  a  primd  facie  case,  by  proving  an  ad-  ^longeMo** 
mission  on  the  part  of  the  defendant  of  his  having  make  any  im- 
received  on  their  account    in  the  West  Indies  pl*A  parry  here 
monies  to  the  amount  claimed.  is  not  bound  by 

a  colonial  judg- 
ment, unlets  it  appear  either  that  he  was  summoned,  or  it  be  proved  that  he  was  once  resi- 
dent within  the  jurisdiction ;  and  it  is  not  sufficient  that  on  the  face  of  the  proceedings  he  is 
described  to  be  an  absentee. 

vol.  i.  n  n  The 
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1816.  The  defence  was,  that  this  balance  had  been 

cavak  J  attac^c^  *n  *^e  ^ands  of  the  defendant  by  a 

and  Another  judgment  of  the  Supreme  Court  of  Judicature  in 

v-        Jamaica,  upon  a  process  of  foreign  attachment,  on 

account  of  a  debt  due  from  the  plaintiffs  to  Bogle, 

Hamilton,  and  Scott  of  Jamaica. 

It  was  proposed  to  prove  the  judgment  in  the 
following  manner. 

First,  It  was  proposed  to  prove  by  a  certificate 
signed  by  the  Duke  of  Manchester,  the  governor 
of  the  island  to  which  the  great  seal  of  the  island 
was  appended,  that  William  Butter  was  secretary 
of  the  island,  and  notary  public.  Secondly,  By  a 
certificate  under  the  hand  of  William  Butter,*  as 
such  notary  public,  that  F.  Smith,  Esquire,  who 
had  signed  and  sealed  the  copy  of  the  judgment 
annexed,  was  the  clerk  of  the  Supreme  Court  of 
Judicature  in  Jamaica.  Thirdly,  It  was  proposed  to 
read  a  document  which  purported  to  bg  a  true 
copy  of  a  judgment  obtained  by  Bogle  and  Others 
against  Stewart,  as  the  garnishee  of  the  plaintiffs,  in 
the  sum  of  2096/. ;  which  also  purported  to  have 
been  signed  and  sealed  by  Smith. 

The  documents  thus  attested  purported  to  be 
proceedings  in  the  Grand  Court  of  Judicature  in 
the  island  of  Jamaica.  They  recited  that  com- 
plaint had  been  made  by  Bogle  and  Others,  that 
James  and  Michael  Cavan  of  the  island  of  Barba- 
does,   merchants,    absentees  Jrom   the  island  (of 

Jamaica), 
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Jamaica),  were  indebted  to  them  in  the  sum  of      1816. 


5810/.  and  upwards  ;  and  that  the  said  James  and  cavan 
Michael  Cavan  were  then  off  that  island ;  and  and  Another 
then  commanded  that  the  monies,  goods,  chattels,  s  "' 
or  debts  of  the  said  James  and  Michael  Cavan 
should  be  attached  in  the  hands  of  William  Stewart, 
(the  defendant,)  or  of  those  of  any  other  person 
in  whose  hands  the  same  might  be  found,  and  that 
the  said  William  Stewart,  and  such  other  person, 
&c,  should  be  summoned  to  shew  cause  why  the 
said  monies,  &c.  should  not  be  delivered  to  thd 
complainants  on  their  giving  security  to  return  the 
same,  or  so  much  thereof  as  should  afterwards 
be  disproved.  Then  followed  an  entry,  of  judg- 
ment by  default ;  and  an  assessment  of  the  damaged 
sustained  by  Bogle  and  Co.,  the  complainants, 
and  also  of  the  attachable  sum  which  Stewart  as  •• 
garnishee  then  had  in  his  hands.  The  award  of 
execution  then  followed,  and  the  return,  from 
which  it  appeared  that  the  sum  of  2096/.  and 
upwards  had  been  levied. 

It  appeared  that  there  was  a  seal  belonging  to 
the  Supreme  Court  of  Judicature  in  Jamaica, 
which  was  so  much  worn  ^s  to  be  incapable  of 
making  any  impression j  but  that  it  was  still 
occasionally  used  for  the  purpose  of  sealing  writt 
of  execution,  and  for  other  purposes ;  but  that  it 
had  never  been  used  for  the  attestation  or  exem- 
plification of  judgments. 

n  n  2  Lord 
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1816.  Lord  Ellenborouoh.  —  Since  it  appears  that 

Cavan  '  t^iere  *s  a  sea*  of  the  Court,  it  is  necessary  that  the 
*nd  Another  judgments  of  the  Court  should  be  authenticated 
s  v*  under  that  seal,  and  a  mere  certificate  without  the 
seal  is  inadmissible.  If  the  seal  had  been  so  worn 
as  to  be  no  longer  capable  of  making  an  im- 
pression, another  ought  to  have  been  procured; 
till  then,  as  the  seal  of  the  Court,  it  ought  to  have 
been  used j  and  it  appears  that  it  still  is  used  upon 
some  occasions.  The  question  is,  whether  a  mere 
certificate  is  sufficient  to  authenticate  a  judgment, 
where  it  appears  that  the  Court  has  a  seal  which  is 
still  in  occasional  use.  Great  laxity  has  obtained 
of  late  with  respect  to  these  judgments ;  and  I  am 
of  opinion,  that  the  evidence  now  offered  is  in- 
sufficient. 

Jervis,  for  the  plaintiffs,  objected  also  that  it  was 
incumbent  on  the  defendant  to  prove  that  the 
plaintiffs  had  been  summoned,  or  at  least  to  shew 
that  they  had  once  been  upon  the  island,  for  until 
that  had  been  done,  they  could  not  be  considered 
as  absentees ;  and  it  seemed  contrary  to  the  plainest 
principles  of  justice  that  they  should  be  bound  by 
a  proceeding  to  which  they  were  from  want  of 
notice  utter  strangers.  And  he  referred  to  the 
cases  of  Fisher,  administratrix,  v.  Lane  and  Others, 
3  Wilson,  297 f  where  it  was  said  by  Chief 
Justice  De  Grey,  that  a  custom  not  to  summon  or 
give  notice  to  a  defendant  of  a  suit  commenced 
against  him  was  contrary  to  the  first  principles  of 
justice ;  and  that  the  twenty-seven  colonies  abroad 

might 
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might  make  any  law  agreeable  to  the   law  of      1816. 
England  and  to  the  principles  of  justice,  but  that      cavan 
they  could  not  make  any  contrary  to  the  principles  and  Another 
of  justice.    He  also  cited  the  case  of  Buchanan  v.    Stb£art 
Rucker,  9  East,  192.,  in  which  it  was  held  that 
an    assumpsit  could   not   be    maintained    en   a 
judgment  obtained  by  default  in  one  of  the  colonies 
against  a  party,   who  on  thfe  face  of  the  pro- 
ceedings appeared  only  to  have  been  summoned 
by  nailing  up  a  CQpy  of  the  declaration  on  the 
door  of  the  court-house  of  the  colony ;  there  being 
no  evidence  to  shew  that  the  defendant  bad  ever 
been  present  in  the  colony. 

Garr&w,  A.  6.,  and  Scarlett  for  the  defendant, 
contended  that  an  actual  summons  was  not 
necessary,  where  a  party,  having  once  been 
resident  in  the  colony,  had  afterwards  absented 
himself;  and  that  in  this  case  it  was  to  be  assumed 
that  the  plaintiffs  were  in  that  predicament,  since 
on  the  face  of  the  proceedings  they  were  deno- 
minated absentees.  They  also  attempted  to  dis- 
tinguish this  case  from  that  of  Buchanan  v.  Rucker, 
on  the  ground  that  the  process  here  was  against  the 
goods  only,  and  not  against  the  person.  And 
also  because  the  complainants,  Bogle  and  Co.,  had 
entered  into  a  bond  conditioned  for  the  restoration 
of  such  of  the  monies,  goods,  &c«  as  should  be 
disproved. 

Lord  Ellenborough.  —  It  is  perfectly  clear 
on  every  principle  of  justice,  that  you  must  either 

n  n  3  prove 
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v    1816«       prove    that   the    party   was    summoned,   or   at 
Cavan      least  that  he  was  onqe  on  the  island-     In  the 
and  Another  case  befpre  I^ord  Mansfield,  it  was  in  proof  that 
Stbwabt.    ^e  P6180**  having  the  island  left   an   attorney 
in   his  place  to  act  for  him*    If  such  a  judg- 
ment  could    be    enforced    here   without   such 
proof*  no  merchant  in  London  would  be  safe. 
The  party  must  be  proved  to  have  been  upon 
the  island,  in  order  to  make  him  an  absentee. 
If  that  fact  had   been   established,  his  absence 
might   perhaps  have  been  inferred  from  a  re- 
turn of  non  est  inventus  to  the  process  issued 
against  him. 

Verdict  for  the  plaintiffs* 

Jervisy  Carr9  and  Puller,  for  the  plaintiffs. 

GatvQWf  A.  G.,  and  Scarlett  for  the  defendant* 


(    M»     ) 


ADDENDA. 


Nickson  v.  Thomas,  85.— But  in  a  similar  and 
subsequent  case,  Lord  EUenborough  and  the  other 
Judges  of  the  Court  of  K.  B.  upon  a  motion 
for  a  new  trial,  were  of  opinion  that  the  objec- 
tion did  not  absolutely  disqualify  the  witness,  but 
went  to  his  credit  only. 

See  Wright  on  the  demise  of  Clymer  v.  Littler, 
3  Burr.  1244.;  Jordaine  v.  Lashbrooke,  7  T.  R. 
601.;  Lowe  v.  JolUffe,  1  BL  gfc.;  Ricky.  Top- 
ping, Peake's  N.  P.  C  224.;  Esp.  177- 


Rex  v.  Roper.— •  In  the  ensuing  Easter  Term, 
Knowlys  moved  for  a  rule  to  shew  cause  why 
the  judgment  should  not  be  arrested  on  the  follow- 
ing ground.  It  was  averred  in  the  indictment 
that  Francis  Cavendish  Aberdeen  andjOthers  (whose 
name3  were  specified)  exhibited  their  bill  of  com- 
plaint, &c. 

nn!  And 
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Aod  the  exhibiting  of  the  answer  was  thus  al- 
leged, that  the  said  Robert  Roper  in  his  own  per- 
son exhibited  and  produced  his  answer  in  writing 
to  the  said  bill  qf  complaint,  entitled  the  answer  of 
Robert  Roper,  the  defendant,  to  the  bill  of  com- 
plaint of  J.  C.  Aberdeen  (and  the  other  complain- 
ants). He  contended,  that  since  the  answer 
alleged  to  have  been  put  in  was  entitled  an  answer 
to  the  bill  of  complaint  of  J.  C.  Aberdeen,  it  could 
not  be  taken  to  be  an  answer  to  the  bill  of  com- 
plaint of  Francis  Cavendish  Aberdeen,  without  an 
averment  that  they  were  the  same  person.  And 
that  with  respect  to  the  bill  alleged  to  have  been 
exhibited,  viz.  the  bill  of  Francis  Cavendish  Aber- 
deen and  Others,  the  answer  set  out  was  wrongly 
entitled,  and  was  to  be  considered  as  a  mere  nullity, 
and  consequently  that  no  perjury  could  be  assigned 
upon  it,  and  cited  Bevan  v.  Bevan,  8  T.  R.  601. 

The  Court  granted  a  rule  to  shew  cause,  but 
the  rule  was  afterwards  discharged,  the  Court  be- 
ing of  opinion  that  the  answer  put  in,  although 
improperly  entitled,  could  not  be  treated  as  a  mere 
nullity. 


AN 

INDEX 


Off   THE 


PRINCIPAL  MATTERS 


IN  VOL- 1. 


ABATEMENT. 

Assumpsit. — Pica  in  abatement,  that 
A.  and  B.  the  assignees  of  G.  a 
bankrupt  ought  to  have  been  joined, 
it  is  not  sufficient  for  the  defendant 
to  prove  that  A.  and  B.  acted  as 
assignees,  he  must  prove  that  they 
were  so  either  by  the  production  of 
the  assignment,  or  by  proving  the 
admission  of  the  plaintiff  to  that 
effect.  Pasmore  v.  Bousfield,  296 
A  bill  delivered  by  the  plaintiff 
for  business  done  for  the  assured  (the 
defendant  being  one),  but  in  which 
he  debits  the  defendant  with  three- 
sevenths  only  of  the  whole  amount, 
is  prima  facie  evidence  (the  defend- 
ant having  pleaded  in  abatement), 
that  the  action  was  brought  to  re- 
cover the  defendant's  particular 
share  only.  tf. 

If  persons  separately  interested  in 
aliquot  parts  of  a  ship  employ  a 
joint  agent,  they  are   liable  in  the 

See  Psrjurt,  4. 


ABANDONMENT. 
&*  Insurance,  9. 

ACTION  ON  THE  CASE. 

1.  A  person  before  he  entrusts  a  gun 
to  an  incautious  agent  is  bound  to 
render  it  perfectly  innoxious.  Dixon 
v.  Bell,  a*7 

In  an  action  for  wounding  the 
plaintiff's  son  per  quod  serMum 
amisity  the  plaintiff  is  entitled  to 
recover  the  amount  of  the  surgeon's 
bill  although  it  has  not  been  paid, 
butv  he  cannot  recover  physicians9 
fees  which  have  not  been  paid.     ib. 

a«  In  an  action  for  negligently 
keeping  a  dog,  proof  that  the  de- 
fendant had  warned  a  person  to  be- 
ware of  the  dog  lest  he  should  be 
bitten,  is  evidence  to  go  to  a  jury, 
of  the  allegation  that  the  dog  was 
accustomed  to  bite  mankind.  Judge 
▼.  Cox,  a8j 

Qu.  Whether  such  an  allegation 
be  necessary. 

3.  A.  and  B.  are  jointly  interested  in 
the  profits  of  a  common  stage  wag- 
gon, but  by  a  private  agreement 
between 
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between  themselves  each  undertakes 
the  conducting  and  management  of 
the  waggon,  with  his  own  driver 
and  horses*  for  specified  distances  j 
they  are  notwithstanding  this  pri- 
vate agreement  jointly  responsible 
to  third  persons  for  the  negligence 
of  their  drivers  throughout  the 
whole  distance*     W aland  s*  Elkmt, 

272 
And  an  averment  that  the  negli- 
gence was  occasioned  by  the  driver 
of  A.  against  whom  alone  the  ac- 
tion is  brought,  is  supported  (in 
such  case)  by  proof  that  the  driver 
was  actually  employed  by  B.  in 
conducting  the  waggon,  for  14s 
own  stages.  tf. 

4.  If  the  driver  of  a  carriage  upon 
a  public  road  can  adopt  either  of 
two  courses,  one  of  wnich  is  safe 
and  the  other  hazardous,  and  he 
elects  the  latter,  he  is  responsible 
for  the  mischief  which  ensues.— 
And  he  cannot,  in  such  ease,  insist 
upea  the  fact  that  he  kept  to  his 
own  aide  of  the  road.  Maybew  v. 
Bojee,  42a 

5.  H  through  the  default  of  a  coach 
proprietor,  in  neglecting  to  provide 
proper  means  of  conveyance,  a  pas- 
senger be  placed  in  so  perilous  a 
situation  at  to  render  it  prudent  for 
him  to*  leap  from  the  coach,  whereby 
hi*  kg  is  broken,  the  proprietor  will 
be  responsible  in  damages,  although 
the  coach  waa  not  actually  over- 
turned.    Janes  v.  Boyce,  498 

See  Cahbiu*  Assumpsit,  and 
Decjujpt. 

ADMINISTRATOR. 

1.  As  against  creditor*  an  administra- 
tor cannot  be  allowed  for  disburse- 
ments, in  the  schooling,  feeding, 
or  cloatbing  of  the  intestate's  chil- 


dren, subsequently  to  his  decease. 
Goles  v.  Dyson,  $t 

2.  As  against  an  administrator,  debts 
due  to  the  intestate  are  not  to  be 
considered  as  assets  till  actually  re- 
ceived, although  not  stated  in  the 
administrator's  inventory  to  be  des- 
perate, ib. 

3.  Semitic,  he  is  entitled  for  the  rea- 
sonable charges  of  collecting  the  in- 
testate's debts.  ib. 

4.  After  putting  10  an  inventory,  it  is 
for  the  administrator  to  discharge 
himself  of  the  items  which  it  con- 
tains, ib. 

5.  ji.  who  intermeddles  with  the  af- 
fairs of  B.,  under  the  direction  of 
C.  (one  of  the  executors  of  B.  but 
who  has  declined  to  prove  the  will,) 
is  chargeable  as  executor  de  son 
tort.     Cottle  v.  Aldrich,  37 

6.  Although  the  probate  of  a  will  has 
been  produced,  the  will  itself  can- 
not be  read  in  evidence  upon  the 
mere  production  of  it  by  the  officer 
of  the  Ecclesiastical  Court,  with- 
out feme  indorsement  upon  it  for 
the  purpoae  of  authentication*  Rex 
v.  Barnes,  243 

AGREEMENT. 

1.  In  an  agreement  for  the  sale  of 
leasehold  premises  to  be  paid  for  by 
instalments,  it  is  stipulated  that  in 
default  of  payment  of  the  instal- 
ments at  specified  times,  the  former 
instalments  shall  be  forfeited,  and 
the  vendor  shall  not  be  compellable 
to  convey. 

The  forfeiture  enures  to  destroy 
every  right  which  the  vendee  took 
under  the  agreement,  but  does  not 
affect  any  right  of  possession  which 
he  had  before.  Doe  on  demise  of 
Moore  v.  Lawder,  308 

2.  And  no  previous  right  being  proved, 
(semMe)  the  party  after  forfeiture 
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is  a  mere  tenant  by  sufferance,  and} 
it  is  sufficient  for  the  owner  previous 
to  an  ejectment  to  enter  upon  the 
premises,  indicating  hit  intention  to 
take  possession  without  making  any 
formal  demand  of  possession.       ih. 

3.  In  an  action  for  work  and  labour, 
proof  that  the  plaintiff  was  in  a 
state  of  intoxication  when  be  signed 
that  which  is  insisted  upon  by  the 
defendant  as  an  agreement,  dispenses 
with  the  necessity  of  producing  it. 
Fenian  v.  Hqllowajy  126 

4.  An  agreement  for  selling  out  om- 
nium to  be  replaced  in  stock  i*  not 
illegal.     Olivieriou  v.  CoUs,        496 

$.  An  agreement  to  employ  the  plain- 
tiff in  a  particular  situation  cannot 
be  inferred  from  a  direction  upon  a 
letter  addressed  by  the  defendant  to 
the  plaintiff  in  that  character,  the 
letter  itself  relating  to  the  quantum 
of  salary  only.      Chiodi  v.  Waters* 

335 

6.  An  agreement  to  procure  a  situ- 
ation for  a  medical  man,  by  the  as- 
signment of  patients  by  a  third  per- 
son, to  whom  a  premium  is  to  be 
paid,  is  not  illegal.     Edgar  v.  £  licit 

464 

7.  The  creditors  of  A.  in  consider- 
ation of  his  assignment  of  all  his 
stock  in  trade  and  book  debts  to  a 
trustee  for  the  benefit  of  his  credi- 
tors, agree  to  execute  releases  as 
soon  as  the  property  shall  realize 
the  sum  of  238/.  This  agreement 
on  the  part  of  the  creditors  does 
not  suspend  their  right  of  action 
against  A.%  although  they  have 
taken  security  from  a  purchaser  of 
the  stock  in  trade,  for  the  sum  of 
lixl     Wigglaworth  v.  White,    21  % 

8.  The  vendor  of  newly  inclosed  lands 
undertakes  to  convey  them  to  the 
vendee,  this  is  an  undertaking  to 
convey  the  legal  estate;  .and  the 
vendor  having  only  mi  equitable  in- 


terest previous  to  the  assignment  by 
the  commissioners  the  vendee  is  en- 
titled to  recover  his  deposit.  Crane 
v.  Baldwin,  6$ 

9.  Upon  an  agreement  between  two 
traders  to  supply  each  other  on  the 
footing  of  goods  for  goods,  after  a 
balance  struck  between  them,  such 
balance  is  to  be  paid  in  money. 
Ingram  v.  Shirley,  185 

10.  An  agreement  to  forego  a  crimi- 
nal prosecution  is  illegal,  but  the 
plaintiff  may  recover  on  a  bill  given 
by  the  defendant  for  the  costs  of  a 
civil  proceeding  against  B*  and  the 
amount  of  a  composition  with  2?., 
although  the  plaintiff  has  instituted 
a  prosecution  against  B.  which  he 
afterwards  abandons,  unless  it  be 
expressly  proved  that  the  abandon- 
ment of  the  prosecution  formed 
part  of  the  consideration  of  the  bill. 
Harding  v.  Cooper*  467 

AMENDMENT. 

1.  The  Court  will  not  put  off  a  trial 
upon  motion  at  Nisi  Prius,  in  order 
to  enable  the  plaintiff  to  amend  his 
declaration  by  omitting  the  profrrt 
of  the  bond  on  which  the  action  is 
brought.     Paine  v.  Buitm,  74 

Nor  will  h  allow  the  alteration 
to  be  made  by  way  of  amendment  at 
Nisi  Prius,  for  it  is  a  matter  of  ma* 
terial  allegation.  tf. 

a.  In  a  qui  tarn  action  the  Court  will 
after  verdict  direct  a  shmHtor  to 
be  entered,  although  the  objection 
founded  upon  the  want  of  it  was 
taken  at  the  trial.  Wright  qui  torn 
v.  Norton,  400 

ANNUITY  DEED. 

A  trustee  under  an  annuity  deed  ex- 
ecutes the  deed  after  the  memorial 
has  been  enrolled,  it  is  not  necessary 

that 
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that  a  manorial  of  his  subsequent 
execution  should  be  enrolled.  Doe 
on  demise  of  Delegal  v.  Holloway, 

43* 

APPLICATION  OF  PAY- 
MENT. 

See  Payment, 

ASSUMPSIT. 

I .  A  contract  for  a  yearly  service  at 
a  specific  salary  must  be  proved  as 
alleged,  although  both  the  time  and 
sum  are  averred  under  a  videlicet. 
Preston  v.  Butcher,  3 

a*  Goods  are  supplied  to  a  minor 
upon  a  fraudulent  representation  by 
his  father,  that  he  is  about  to  relin- 
quish his  business  in  favour  of  the 
son,  although  the  credit  is  given  to 
the  son,  the  father  dealing  with  the 
proceeds,  is  responsible  in  assumpsit 
for  goods  sold  and  delivered.  Bir- 
die v.  Levy,  *o 

3.  A,  being  employed  by  2?.  as  a 
clerk  at  a  salary  of  aoo/.  per  annum, 
payable  quarterly,  is  discharged  in 
the  middle  of  a  quarter  and  paid 
proportionally,  A.  is  entitled  to  re- 
cover his  salary  for  the  remainder  of 
the  quarter  on  the  general  count  for 
work  and  labour.  Gandall  v.  Pon- 
tign*9  198 

4.  Work  is  to  be  done  according  to  a 
special  agreement  between  the  par- 
ties, regulating  the  quantity,  price, 
and  times  of  payment.  The  par- 
ties having  deviated  from  the  origi- 
nal contract,  and  the  original  terms 
not  being  applicable  to  the  new 
work,  the  plaintiff  is  entitled  to  re- 
cover, on  the  common  count,  for 
the  latter,  although  the  time  for 
completing  the  payments  under  the 
original  agreement  had  not  expired 
when  the  action  was  commenced. 
Robson  v.  Godfrey*  275 . 

12 


5.  After  a  special  agreement  between 

A.  and  B.  for  the  purchase  by  A* 
of  unfinished  houses  to  be  finished  by 

B.  at  his  own  expence,  it  is  agreed 
that  A.  shall  finish  them,  and  that  B- 
shall  repay  to  him  the  amount  of  the 
expences ;  A,  cannot  recover  against 
B.  for  such  expences  on  the  com- 
mon counts  in  indebitatus  assumpsit. 
Dunn  v.  Body*  220 

6.  A.  delivers  to  B.  a  quantity  of 
cordage  as  the  consideration  for  a 
special  undertaking  by  B.9  A.  is  not 
precluded  by  the  special  contract 
from  recovering  under  the  common 
counts  for  the  excess  of  cordage  de- 
livered beyond  the  quantity  stipu- 
lated for  as  the  consideration,  (pro- 
vided that  amount  be  adjusted,) 
although  it  may  be  necessary  to  give 
in  evidence*  the  terms  of  the  special 
contract.  & 

7.  A.  having  deposited  with  B.  100L 
to  distribute  amongst  A*%  creditors 
in  proportion  to  their  claims,  no  one 
of  these  can  maintain  an  action 
against  B.  before  the  proportions  of 
all  the  claimants  have  been  ascer- 
tained.    Robson  v.  Andrade9       37a 

A.'s  declaration  in  such  case  is 
evidence  to  shew  that  €•  is  a  credi- 
tor of  his  to  a  specific  amount,      ib. 

8.  It  is  no  answer  to  an  action  on  an 
attorney's  bill  for  prosecuting  a  suit 
for  the  defendant,  that  no  benefit 
has  been  derived  by  the  defendant, 
where  the  failure  does  not  result 
wholly   from   the    plaintiff's  negli- 

Snce,   but  partly  from  accident. 
ax  v.  Ward*  409 

9.  A.  after  committing  an  act  of 
bankruptcy  in  order  to  procure  his 
discharge  from  an  arrest  at  the  suit, 
of  J?.,  draws  and  indorses  to  B.  a 
bill  of  exchange,  which  C.  accept* 
in  expectation  of  receiving  goods  of 
A.*s  into  his  hands.  C.  receives 
the  goods,  sella  them,  and  pays  the 

amount 
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Mount  of  the  bill  to  B*  the  at- 
signees  of  A.  cannot  maintain  an 
action  against  B.  for  this  money  as 
money  had  and  received  to  their  use. 
Wtdkr  v.  Drakeford,  481 

to.  B.  agrees  to  purchase  of  A.  a  gun 
for  the  sum  of  forty-five  guineas ; 
but  it  is  stipulated,  that  A.  shall 
take  a  gun  of  B.%  valued  at  thirty 
guineas,  in  part  payment,  B.  having 
refused  to  deliver  nis  gun  and  com- 
plete the  contract,  A.  is  entitled  to 
recover  the  sum  of  forty-five  guineas 
as  the  stipulated  price.  Ftriytb  v. 
JffWf  437 

it.  In  an  action  of  assumpsit  it  is 
alleged,  as  a  breach,  that  certain 
goods  sold  and  delivered  to  the 
plaintiff,  and  warranted  to  be  scarlet 
cuttings,  were  not  scarlet  cuttings, 
per  quad,  they  became  and  were  of 
no  use  or,  value  to  the  plaintiff. 
The  plaintiff  is  entitled,  without  any 
further  allegation  of  special  damage, 
to  recover  as  much  as  the  goods 
would  have  been  worth  to  him  had 
the  contract  been  faithfully  perform- 
ed by  the  defendant.  Bridge  v. 
Wmn%  504 

ATTESTING  WITNESS. 

1 .  An  attesting  witness  to  a  bond  re- 
sides in  Ireland,  {temble)  his  hand- 
writing may  be  proved,  although  no 
steps  have  been  taken  to  procure  his 
personal  attendance.  Hodndt  v. 
Forman,  90 

&•  An  indorsement  upon  a  promissory 
note,  purports  to  have  been  attested 
by  a  subscribing  witness,  the  witness 
must  be  called  to  prove  such  indorse- 
ment.    Stone  v.  Metadft  58 

3.  In  proving  the  execution  of  a  bond, 
it  is  not  necessary  that  the  attesting 
witness  should  be  able  to  state  that 
the  blanks  were  filled  up  at  the  time 
-of  execution*     England  v.  Roper, 

3<H 


ATTORNEY. 

i.  Previous  to  the  bringing  an  action 
on  an  attorney's  bill,  it  is  sufficient 
under  the  st.  2  G.  a.  c.  23.  s.  23.  to 
deliver  a  bill  at  the  defendant's  last 
known  apparent  place  of  abode  at 
the  time  when  the  bill  was  delivered. 
And  it  is  not  sufficient  for  the 
defendant  to  shew  that  he  had 
another  known  place  of  abode,  sub- 
sequent to  the  delivery  of  the  bill. 
Wades  on  v.  Smith,  324 

2.  An  action  may  be  maintained  by  a 
solicitor  against  an  assignee  for  busi- 
ness done  under  a  commission  of 
bankruptcy,  although  the  bill  has 
not  been  taxed  by  a  master  in  chan- 
cery, under  the  st.  5  G.  2.  c.  30. 
s.  45.     Tarn  v.  Heyi,  278 

See  Arrvoumitb  v.  Barford>  279 
in  note. 

3.  A  bill  with  an  indorsement  upon  it, 
"  March  4,  18 15,  delivered  a  copy 
to  C  D"  which  indorsement  is 
proved  to  be  in  the  hand-writing  of 
a  deceased  clerk  of  the  plaintifPs, 
(whose  duty  it  was  to  have  delivered 
a  copy  of  the  bill,)  and  proved  to 
have  existed  at  the  time  of  the  date, 
is  evidence  to  prove  the  delivery  of 
die  bill.     Champneys.v*  Peci,     404 

AWARD. 

i.  Qu.  Whether  an  award  directing 
the  assignment  of  an  interest  to 
A.  B.  will  warrant  an  assignment  to 
A*  B.  his  executors  administrators 
and  assigns.    Rntiel  v.  Headington, 

?3 
2.  It  is  within  the  scope  of  the  juris- 
diction of  an  arbitrator,  to  whom  all 
matters  in  difference  are  referred,  to 
direct  one  of  the  parties,  who  has 
acted  as  agent  for  the  other,  in  sup- 
plying provisions  to  the  British 
army,  to  go  before  the  commissary 

to 
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to    verify    particular    documents. 
Atkyns  v.  Baldwin,  209 

BAIL. 

If  a  party  who  is  bail  to  the 
sheriff  apply  to  an  attorney  to  put 
in  bail  above,  he  is  liable  for  these 
expences,  but  not  for  the  subsequent 
expences  of  the  suit.  Prima  facte 
the  expences  of  the  suit  are  due  from 
the  principal,  and  the  charges  of  the 
bail  for  putting  in  bail  above  from 
the  bail.     HeQor  v.  Carpenter,    190 

BANKER. 
See  Bill  of  Exchange,  i. 

BANKRUPTCY. 

1.  A  petitioning  creditor  is  a  com* 
petent  witness  to  defeat  the  com- 
mission, and  even  to  cut  down  the 
petitioning  creditor's  debt.  Loyd 
V.  Stretton,  40 

2.  A  defendant  in  an  action  by  the 
assignees  of  a  bankrupt  pleads  the 
General  Issue,"  without  giving  no. 
tic*  of  his-  intention  to  dispute  the 
bankruptcy,  but  before  the  time  for 
pleading  expires,  delivers  the  Gene- 
ral Issue  again  with  notice,  such 
notice  is  insufficient.  Pool*  v.  Bell 
and  Another,  328 

3.  The  defendant  m  such  a  case  ought 
to  move  for  leave  to  withdraw  his 
plea.  ib- 

4.  In  an  action  by  the  assignees  of  a 
bankrupt,  where  no  notice  has  been 
given  to  dispute  the  bankruptcy,  a 
deposition,  stating  that  the  bank- 
rupt absented  himself,  and  that  the 
bankrupt  had  admitted  that  he  ab- 
sented himself  for  the  purpose  of 
avoiding  his  creditors,  but  not  spe- 
cifying the  time  of  such  admission, 
is  not  prima1  facie  evidence  to  prove 
the  act  of  bankruptcy.  Marfh  v. 
Meager,  353 


5.  A  bankrupt  having  obtained  his 
certificate  is  not  liable  upon  a  pro- 
mise to  pay  a  former  debt,  unless  it 
be  express,  distinct,  and  unequivo- 
cal.    Fleming  v.  tiayht,  370 

(5.  Where  no  notice  has  been  given  of 
disputing  the  bankruptcy  in  an 
action  by  the  assignees,  it  ought  to 
appear  from  the  depositions  that 
the  petitioning  creditor's  debt  was 
due  at  the  time  of  the  act  of  bank- 
ruptcy.    Lawson  v.  Robinson,    456 

7.  If  in  an  action  by  the  assignees  of 
a  bankrupt  it  be  proved  that  an  act 
of  bankruptcy  was  committed  be- 
fore the  commission  issued,  it  will 
be  sufficient,  although  the  act  was 
committed  so  recently  before  the 
commission,  and  at  such  a  distance 
from  London,  that  no  knowledge 
of  it  could  have  reached  London  at 
the  time  when  the  commission  was 
sued  out.  Hopper  and  Others  v. 
Mowbray,  WJ 

8.  A  creditor  who  along  with  others 
has  become  a  party  to  a  deed  of 
trust,  by  which  in  consideration  of 
the  assignment  of  certain  debts  due 
to  their  debtor  for  their  benefit  they 
release  their  debts,  is  not  precluded 
from  suing  out  a  commission  of 
bankrupt  against  the  debtor  on  its 
being  discovered  that  he  had  pre- 
vious to  the  execution  of  the  deed 

•  committed  a  secret  act  of  bank- 
ruptcy. Doe  d.  Pitcher  v.  Ander- 
son, /  262 

9.  A.  takes  B.'s  goods  in  execution 
after  an  act  of  bankruptcy  com- 
mitted by  27.,  and  assigns  them 
to  C.  jI.'s  examination  taken  un- 
der the  commission  subsequently  to 
the  assignment,  cannot  be  read  in 
an  action  by  the  assignees  against  C. 
in  order  to  shew  A.'b  knowledge  of 
iJ.'s  insolvency  at  the  time  of  the 
execution.     Deady  V.  Harrison,    6b 

But  (semble)  an  examination  taken 
previously 
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previously  to  the  assignment,  would 
have  been  admissible,  ib. 

In  such  a  caw  the  question  is  not 
whether  C.  knew,  but  whether  A. 
knew  that  B-  was  insolvent.  ib . 

io.  A  bill  delivered  by  the  defendant 
to  two  partners  for  the  purpose  of 
being  discounted*  after  the  bank* 
ruptcy  .of  one  is  indorsed  over  by 
the  other  partner  to  the  plaintiffs, 
to  whom  they  are  largely  indebted 
for  advances.  Qu.  Whether  the 
plaintiffs  under  these  circumstances 
are  entitled  to  recover.  Rams- 
botham  v.  Cator9  22$ 

11.  A.  at  the  instigation  of  27.  pro- 
cures credit  for  goods  to  a  large 
amount,  which  he  sells  to  B*  at 
very  inadequate  prices,  in  fraud  of 
his  creditors,  the  assignees  of  A. 
after  his  bankruptcy,  cannot  reco- 
ver the  difference  from  B.  H°ZZ 
v.  Mitchell,  241 

12.  In  an  indictment  against  a  bank- 
rupt, the  petitioning  creditor's  debt 
is  alleged  to  be  due  to  A.,  £.,  and 
C,  surviving  executors  of  the  last 
will  and  testament  of  D.%  after 
proof  that  A.9  B.t  and  C.  were 
the  executors,  and  were  directed  by 
the  will  to  carry  on  the  business,  it 
is  necessary  to  prove  that  they  all 
assented  to  act  in  discharge  of  the 
trust.  — And  a  general  admission 
by  the  prisoner  of  a  debt  due  to  the 
executors  of  D.  will  not  supply  the 
defect.     Rett  v.  Barnet,  243 

13.  Debt  on  bond  by  the  plaintiffs  as 
the  assignees  of  a  bankrupt,  plea 
payment  it  is  not  incumbent  on  the 
plaintiffs  to  prove  themselves  ta  be 
assignees.     Cretbie  v.  Oliver,        76 

14.  The  date  upon  a  promissory 
note  made  by  a  bankrupt,  h  prima 
facte  evidence  to  shew  that  the 
note  existed  before  the  act  of  bank- 
ruptcy was  committed,  to  as  to  es- 
tablish a  petitioning  creditor's  debt 
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in  an  action  by  the  assignees.  —  But 
no  declaration  by  the  bankrupt, 
whether  oral  or  written,  subsequent 
to  his  bankruptcy,  would  be  admis- 
sible in  evidence  to  prove  this.  Tay- 
lor v.  ICmbcif  iff 

15.  The  mere  deposit  of  the  docu- 
ments relating  to  a  vessel  at  sea,  in 
the  hands  of  a  bond  fide  creditor, 
will  not  confer  even  an  equitable 
lien  upon  the  creditor,  against  the 
assignees  of  the  owner  under  a  sub- 
sequent commission.  ib. 

16.  It  is  competent  to  a  defendant  to 
impeach  the  title  of  a  bankrupt  in 
an  action  by  the  assignees,  although 
he  himself  claims  the  title  under  the 
bankrupt.  ib. 

17.  A  transfer  of  property  made  on 
the  eve  of  bankruptcy,  but  under 
the  apprehension  that  a  degree  of 
force,  civil  or  criminal,  is  about  to 
be  applied,  is  valid. 

A  transfer  by  one  of  two  partners 
on  the  eve  of  bankruptcy,  under  cir- 
cumstances which  overcome  the  free 
will  of  the  party,  6Uch  as  the  appre- 
hension of  a  prosecution  for  forgery, 
is  valid.    DeTottet  v.  Carrol,      88 

18.  A.  shortly  before  his  bankruptcy 
draws  a  bill,  and  having  procured  it 
to  be  discounted,  gives  B.  a  creditor 
an  order  to  receive  the  amount  which 
be  directs  C.  who  discounts  the  bill 
to  transmit  to  B. ;  whilst  the  money 
is  in  the  hands  of  the  carrier,  A. 
commits  an  act  of  bankruptcy,  B. 
who  afterwards  receives  the  money, 
is  liable  to  A.'a  assignees.  Hervey 
v.  Lid&ardi  123 

19.  Qu.  Whether  in  an  action  by  the 
assignees  of  a  bankrupt,  the  peti- 
tioning creditor  is  compellable  in 
a  court  of  law  to  produce  the  bill 
of  exchange  drawn  and  indorsed  by 
the  bankrupt,  on  which  the  peti- 
tioning creditor's  debt  is  founded. 
ReeJv.  Jamet>  132 

20.  A 
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2©.  A  petitioning  creditor  called  for 
the  mere  purpose  of  producing  such 
a  document,  cannot,  although  he  has 
been  sworn,  be  cross-examined  by 
the  defendant.  //. 

21.  It  is  competent  to  the  assignees  of 
a  bankrupt  upon  the  trial,  to  repu- 
diate an  insufficient  act  on  which 
the  commission  is  founded,  and  re- 
sort to  better.    Reed  v.  Jama,    136 

22.  The  assignees  of  a  bankrupt  may 
recover  as  for  money  had  and  re- 
ceived against  the  defendant  who 
took  the  goods  of  the  bankrupt  in 
execution,  (after  an  act  of  bank- 
ruptcy,) and  then  took  -the  goods 
under  a  bill  of  sale  from  the  sheriff, 

,  although  no  money  was  actually 
paid.     Reed*.  James,  134 

23.  A  bankrupt  in  an  action  by  the 
assignees  against  a  judgment  credi- 
tor who  has  taken  the  goods  of  the 
bankrupt  in  execution,  is  competent 
to  prove  that  the  creditor  knew  that 
the  bankrupt  was  insolvent  at  the 
time  of  the  execution.  ib. 

24.  One  of  three  partners  under- 
takes to  provide  for  two  bills  of 
exchange  drawn  by  the  three  part- 
ners, and  accepted  by  a  fourth  per- 
sona when  they  shall  become  due, 
such  acceptances  will  not  support  a 
commission  of  bankrupts,  on  the 
petition  of  the  three  partners  against 
the  acceptor. 

Although  the  conduct  of  the 
partner  may  as  against  his  copart- 
ners have  been  fraudulent.  Rich- 
mond v.  Heapy,  202 

25.  A  debtor  of  a  bankrupt  is  not 
warranted  in  paying  funds  of  the 
bankrupts  to  a  creditor  (who  sues 
the  bankrupt  in  the  mayor's  court) 
upon  an  attachment  issued  against 
him  as  garnishee. 

26.  It  is  no  objection  to  the  petition- 
ing creditors'  debt,  that  the  petition- 
ing creditors  were  in  partnership 


with  the  bankrupt  in  a  particular 
transaction,  provided  the  debt  does 
not  arise  out  of  that  transaction. 
Windham  v.  Pater  son,  IA4 

27.  If  a  trader  leave  the  realm  for  the 
purposes  of  trade,  but  whilst  he  is 
absent,  announce  his  intention  never 
to  revisit  England,  he  commits  an 
act  of  bankruptcy  by  absenting 
himself.  ib. 

BARRATRY. 

Improper  treatment  of  the  vessel 
by  the  captain  will  not  cons  chute 
barratry,  although  it  tend  to  the 
destruction  of  the  vessel,  unless 
it  be  shewn  that  he  acted  against 
his  own  judgment.  Todd  v.  Rit- 
chie, 240 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

i.  When  a  banker's  acceptances  ex- 
ceed the  cash  balance  in  his  hands, 
he  holds  collateral  securities  for 
value.     Bosanquet  v.  Dudman,        1 

2.  And  he  may  recover  against  the 
acceptor  of  an  accommodation  bill 
(deposited  with  him  as  a  collateral 
security  before  it  became  due),  al- 
though the  party  who  deposited  the 
bill  had  it  in  his  hands  when  it  be- 
came due,  and  has  received  satisfac- 
tion from  the  drawer.  ib. 

3.  An  agreement  between  the  holder 
and  the  acceptor  of  a  bill  (disho- 
noured for  non-payment),  that  the 
acceptor  shall  pay  to  the  holder  the 
amount  of  the  bill,  and  no  more, 
discharges  the  drawer,  although  his 
assignees  (he  being  then  a  bankrupt) 
are  parties  to  such  agreement.  De 
la  Torre  v.  Barclay,  7 

4.  A.  deposits  with  B.  a  banker,  a 
promissory  note  as  a  security  for 
advances,  B.  is  entitled  to  recover 
on  the  note,  although  before  it  be- 
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*ame  due,  he  parted  with  the  pos- 
session to  enable  A.  to  procure  pay- 
ment from  the  maker,  and  although 
the  note  remained  in  A.'%  hands  till 
his  bankruptcy,  and  then  came  into 
the  possession  of  his  assignees. 
Bruce  v.  Nurh$  23 

5.  A,  the  holder  of  a  bill  deposits  it 
with  B.  as  a  collateral  security  for 
the  balance  of  accounts  between 
them ;  B.  indorses  the  bill  over  to 
C.  after  it  becomes  due.  In  an  ac- 
tion by  C.  against.^.,  B.'s  account- 
book  is  not  evidence  in  diminution 
of  the  balance  between  A.  and  B. 
—  But  semble  a  contemporaneous 
entry  or  declaration  by  B.  would 
be  admissible.  Collenridge  v.  Far- 
quharson,  359 

6.  And  {semble)  C.  is  not  entitled  to 
recover  from  A.  a  sum  exceeding 
the  lowest  amount  of  the  balance, 
subsequent  to  the  transfer  to  B.  ib. 

7.  A  defendant  who  has  given  his 
promissory  note,  as  the  stipulated 
price  of  a  picture,  cannot  give  the 
inadequacy  of  the  consideration  in 
evidence,  with  a  view  to  diminish 
the  damages,  but  he  may  give  it  in 
evidence  as  a  circumstance  indica- 
tory of  fraud,  in  order  to  defeat 
the  contract  altogether.  Solomon 
v.  Turner,  51 

S.  A.  being  indebted  to  B.  draws  a 
bill  of  exchange  upon  C.  payable 
to  B.  two  months  after  date,  and 
upon  presentment  of  the  bill  by  B. 
to  C.  for  acceptance  the  date  is  al- 
tered at  the  instance  of  C.  without 
any  communication  with  A.*  B.  can- 
not recover  against  C.  on  his  accept- 
ance for  want  of  a  new  stamp.  Wal- 
ton v.  Hatting*,  315 
And  smile  if  A.  had  assented  to 
the  alteration,  anew  stamp  would 
•till  have  been  necessary. 

9.  Where  a  bill  of  exchange  is  pay- 
able a  specified  number  of  days  after 
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sight,  the  real  day  of  presentment 
for  acceptance  need  not  be  alleged, 
a  presentment  on  a  day  subsequent 
to  that  alleged  may  be  proved.  For- 
man  v.  Jacob,  46 

10.  And  in  such  case  a  subsequent  al- 
legation of  presentment  for  pay- 
ment when  the  bill  became  due  and 
payable,  is  supported  by  proof  of  a 
presentment  on  the  day  when  the 
bill  in  fact  became  due,  according 
to  the  previous  presentment,        if. 

11.  The  maker  of  a  promissory  note, 
whose  signature  has  been  proved  in 
an  action  by  the  payee,  cannot  insitt 
upon  indorsements  being  read,  which 
are  not  a  part  of  the  note.  Stone 
v.  Metcalf,  58 

xa.  An  agreement  indorsed  on  a  note, 
by  which  the  plaintiff,  the  payee, 
undertakes  to  enlarge  the  time  for 
payment  specified  in  the  body  of  the 
note,  cannot  be  considered  as  incor- 
porated with  the  note  so  as  to  render 
an  agreement-stamp  necessary,      ib. 

13.  The  payee  of  a  note  indorses 
upon  it,  my  will  and  desire  is,  that 
the  money  shall  not  be  called  in  for 
two  years,  &c.  and  that  if  the  faid 
C.  &  shall  wish  for  further  time,  he 
shall  have  it  without  suit  at  law  un- 
til three  years  next  after  mj  decease  ; 
semble,  these  are  words  of  mere  in- 
dulgence and  favour,  and  do  not 
operate  as  a  defeasance.  ib* 

Qu.  What  their  effect  would  be 
as  between  the  maker  of  the  note 
and  the  executors  of  the  payee  ?     ib. 

14.  A  foreign  bill  is  accepted  for  the 
payment  of  100/.  sterling,  the  omis- 
sion of  the  word  sterling  in  the  de- 
claration is  not  a  material  variance. 
Glouop  v.  Jacob,  69 

Where  a  foreigu  bill  is  payable 
at  a  certain  time  after  sight,  and 
upon  the  production  of  the  bill,  an 
acceptance  appears  to  have  been 
written  by  the  defendant  under  a 
o  o  date 
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date  which  is  not  iu  his  hand- writing, 
the  date  is  evidence  of  the  time  of 
acceptance,  because  it  is  the  usual 
course  of  business  in  such  cases,  for 
a  clerk  to  write  the  date,  and  for 
-  the  party  to  write  his  acceptance 
under  the  date.  69 

15.  An  indorsee  for  value  transfers  the 
bill  which  is  returned  to  him  after 
it  has  become  due,  he  may  recover 
against  the  acceptor,  although  his 
indorsee  before  the  retransfer  received 
satisfaction  from  the  drawer.  Bui,* 
%ard  v.  Flecinoe9  334 

16.  A.  draws  a  bifl  of  exchange  upon 
£.,  payable  at  three  months,  for  a 
debt  due  from  B.  to  A.  On  the  deli- 
very of  the  bill  to  B.  for  acceptance, 
B»  requests  that  four  months  may  be 
substituted  for  three,  and  afterwards 
by  the  assent  of  A.  the  alteration  is 
made,  a  new  stamp  is  not  requisite. 
Kennedy  v.  Nash,  452 

A  bill  is  drawn  for  the  sum  of 
100/.  payable  four  months  after 
date,  bearing  interest.  The  inter- 
est  is  to  be  calculated  from  the 
date  of  the  bill.  ib. 

17.  The  payee  of  a  bill  of  exchange 
indorses  it  upon  an  usurious  con- 
tract at  the  time  of  the  contract,  a 
bona  jute  holder  cannot  afterwards 
recover  upon  it  against  the  accep- 
tor.    Lowes  v.  Mavtzaredo,        385 

1 8.  Notice  having  been  given  in  an 
action  on  a  bul  of  exchange  that 
the  want  of  consideration  will  be 
set  up  as  a  defence,  it  is  not  conv 
petent  to  the  plaintiff,  after  he  has 
dosed  his  case,  to  go  into  evidence 
of  consideration  in  reply  to  the  de- 
fendant's case. 

A*  being  a  creditor  of  2?.'s,  and 
having  deeds  in  his  possession  as  a 
security  for  the  debt)  receives  a  bill 
indorsed  by  B*  for  the  purpose  of 
retting  it  discounted,    he    cannot 

appropriate  the  bill,  and  main- 


tain an  action  upon  it  against  the 
acceptor.  Delauney  v.  Mitchell,   4391 

19.  Two  plaintiffs  who  fue  as  the  in- 
dorsees of  a  bill  of  exchange  in- 
dorsed in  blank,  are  not  bound  to 
prove  any  partnership.  Rordasn% 
v.  Leach,  446 

20.  The  statute  1  c  G.  2.  c.  13.  s.  5. 
does  not  preclude  the  members  of 
a  commercial  firm,  although  exceed- 
ing six  in  number,  from  drawing 
bills  at  a  shorter  date  than  six 
months.  Wigan  v.  Fowler  and 
Others,  459 

21.  The  whole  of  a  promissory  note 
being   printed,  except   the 


dates  and  sum,  and  a  place  of  pay- 
ment inserted  at  the  bottom  of  the 
note  being  also  printed,  a  special 
presentment  there  is  necessary.  Tre- 
cothich  v.  Edwin*  468 

as.  Presentment  of  a  bill  of  exchange 
at  a  merchant's  counting-house, 
where  it  is  payable  between  six  and 
seven  in  the  eveniag,  is  sufficient. 
Morgan  v.  Davison,  1 1 4 

23.  In    an    action   by  the   indorsee 

r'nst  an  indorser  of  a  bill  of  ex- 
ige,  a  witness  states  that  either 
two  or  three  days  after  the  disho- 
.  nour  of  the  bill,  notice  was  given 
by  letter  to  the  defendant,  (notice 
in  two  days  being  in  time,  but  no- 
tice on  the  third  too  late,)  it  cannot 
be  left  as  a  question  for  the  jury, 
whether  notice  was  given  in  time, 
although  the  defendant  has  had  no- 
tice to  produce  the  letter  which 
would  ascertain  the  time.  Lawsom 
v.  Sherwood^  314 

24.  Proof  of  a  promissory  note  pay- 
able to  A.  B.   generally  is  frbni 

facie  evidence  of  a  promise  to  A.  B. 
the  father,  and  not  to  A.  B.  the 
son,  the  names  being  the  same, 
but  A.  B*  (he  son,  although  styled 
in  the  declaration  A.  B.  the  younger, 
bringing  the  action,  and  being  in  pot- 
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session  of  the  note,  is  entitled  to 
recover  upon  it.  Sweeting  v.  Fow- 
ler, 1 06 
a j.  A.  accepts  a  bill  in  favour  of  B.t 
payable  at  his  bankers ;  the  bill  is 
never  presented ;  eight  months  after 
the  bill  becomes  due,  A.'*  bankers 
having  funds  of  his  in  their  hands 
become  bankrupts,  A.  is  not  dis- 
charged by  2?.'s  laches. 

A  request  by  A.  subsequent  to 
the  bankruptcy,  that  B.  will  return 
the  acceptance,  is  no  waiver  of  the 
laches.     Sehag  v.  Abitbol,  79 

26.  The  maker  of  a  promissory  note, 
payable  at  a  specified  time  after 
sight,  at  the  time  of  making  it 
writes  in  the  margin,  "  accepted 
by  myself,"  these  words  constitute 
no  part  of  the  original  instrument, 
and  need  not  be  noticed  in  the  de- 
claration.  Splitgerber  v.  Kohn%    125 

27.  The  drawer  of  a  bill  of  exchange, 
who  before  the  bill  becomes  due, 
says  my  residence  is  immaterial,  I 
will  inquire  whether  the  bill  is  paid, 
dispenses  with  notice  of  the  disho- 
nour.    Phipsm  v.  Kneller,  116 

28.  A  copy  of  a  letter  containing  no- 
tice of  the  dishonour  of  a  bill  is  ad- 
missible without  notice  to  produce 
the  original.     Roberts  v.  Bradshaw, 

28 

29.  Proof  that  duplicate  notices  of 
the  dishonour  of  a  bill  were  written, 
and  that  a  letter  was  delivered  to 
the  defendant,  upon  the  dishonour 
of  a  bill,  together  with  proof  of 
notice  to  produce  the  letter  so  de- 
livered, as  containing  notice  of  dis- 
honour, is  evidence  (on  default  of 
production)  that  the  defendant  had 
notice.  ib. 

30-  Notice  to  the  drawer  of  a  bill  of 
exchange  of  its  dishonour  by  any 
party  to  the  bill,  enure  to  the  bene- 
fit of  all.     Wilson  v.  Swabey,       34 

31.  The  plaintiff  having  guaranteed 
the  responsibility  of  the  defendant 


to  A.  the  latter  refuses  to  join 
in  a  deed  of  composition,  re- 
leasing the  defendant,  till  the  plain- 
tiff has  undertaken  to  pay  him  the 
full  amount  of  his  debt,  the  plain- 
tiff having  paid  to  A.  the  difference 
between  the  composition  and  his 
debt,  draws  a  bill  on  the  defendant,- 
(which  the  latter  accepts)  in  order 
to  reimburse  himself.  The  plaintiff 
cannot  recover  on  this  bill  against 
the  defendant.     Bryant  v.  Christie, 

3*9 

32.  A  letter  written  by  the  indorser 

of  a  bill  of  exchange,  to  a  subse- 
quent holder,  offering  to  give  a  sub* 
stifuted  bill  in  place  of  that  which 
he  had  indorsed,  supersedes  the  ne- 
cessity of  proving  the  intermediate 
indorsements  stated  in  the  declara- 
tion.    Sidfordv.  Chambers,        326 

33.  A  presentment  of  a  bill  at  a 
-  banker's  where  it  is  payable  is  suf- 
ficient, although  made  after  banking 
hours,  provided  a  person  be  sta- 
tioned by  the  banker  to  return  an 
answer.     Garnet t  v.  Woodcock*    475 

34.  A  bill  is  drawn  payable  in  London, 
and  is  accepted  payable  at  a  parti- 
cular banker's  in  London  (semble)  a 
presentment  at  that  banker's  must  be 
proved  in  an  action  against  the  ac- 
ceptor, ib. 

35-  A.  and  Co.  bankers  in  the  coun- 
try being  pressed  by  B.  and  Co. 
bankers  in  town,  to  whom  they 
are  indebted,  to  send  up  any  bills 
that  they  can  procure,  transmit  for 
account  an  accommodation  bill  ac- 
cepted by  Z). ;  when  the  bill  be- 
comes due,  the  balance  is  in  favour 
of  A.  jand  Co.  but  the  bills  are 
not  withdrawn,  and  afterwards  the 
balance  between  the  houses  turns 
considerably  in  favour  of  B.  and 
Co.  and  is  so  when  A.  and  Co. 
become  bankrupts :  B.  and  Co.  are 
entitled  to  recover  against  the  ac- 
ceptor. Atwoodv.  Crowduy  483 
002  36.  Evi- 
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36.  Evidence  of  a  letter  from  the 
drawer  and  indorser  of  an  accom- 
modation bill,  that  the  bill  will 
be  satisfied  before  the  next  term, 
supersedes  the  necessity  of  prov- 
ing the  dishonour  of  the  bill  and 
notice.     Wood  v.  Brown,  217 

37.  A  bill  of  exchange  is,  by  the  di- 
rection of  the  payee,  indorsed  in 
blank,  and  delivered  to  A.9  2?.,  and 
Co.  who  are  bankers,  on  the  ac- 
count of  the  estate  of  an  insolvent, 
which  is  vested  in  trustees  for  the 
benefit  of  his  creditors.  A*  and 
£.f  two  of  the  members  of  the  firm, 
and  also  trustees,  cannot,  conjointly 
with  a  third  trustee,  who  is  not  a 

.  member  of  the  firm,  maintain  an 
action  against  the  indorser,  without 
some  evidence  of  the  transfer  of  the 
bill  to  them  as  trustees  by  the  firm, 
by  delivery  or  otherwise.  Machell 
v.  Kmn§ar9  499 

BROKER. 

1.  A  payment  by  the  vendee  of  goods 
to  the  broker  is  good,  if  the  name 
of  the  principal  be  not  disclosed, 
although  the  vendee  knows  that  the 
broker  sells  for  some  unknown  prin- 
cipal.    Campbell  v.  ffauel,  232 

And  it  makes  no  difference  in  such 
case,  whether  or  not  the  broker  acts 
under  a  del  credere  commission. 

2.  But  a  payment  in  such  case  would 
not  be  good,  if  it  varied  from  the 
Original  terms  of  the  contract.  And 
evidence  of  a  custom  to  that  effect 
is  not  admissible.  lb. 

3.  And  the  terms  being  a  bill  at  four 
months,  two  and  a  half  discount  for 

,  ready  moaey,  prompt  in  fourteen 
days,  a  payment  by  hill  at  two 
months,  deducting  one  and  a  half 
discount,  is  no  payment  as  against 
the  principal,  although  he  makes  no 
demand  till  after  the  expiration  of 
the  time  of  credit.  lb. 

4.  By  the  custom  of  the  Irish  pro- 

I 


vision  trade,  the  authority  of  the 
broker  to  sell  the  goods  of  his  prin- 
cipal, (in  the  absence  of  special 
authority  to  the  contrary,)  expires 
with  the  day  on  which  it  is  given. 
Dickenson  v.  LUnoalU  128 

Qu.  Whether  the  bought  and  sold 
notes  made  by  a  broker  are  not 
sufficient  to. satisfy  the  Statute  of 
Frauds,  although  he  makes  no  entry 
in  his  book.  ib. 

5.  It  is  to  be  presumed  that  a  broker 
who  has  bought  goods  for  his  prin- 
cipal has  done  every  thing  requisite, 
according  to  the  usual  course  of 
dealing  for  the  completion  of  the 
purchase.    Bovillevi  Bradburj,  136 

CARRIER. 

z.  In  an  action  against  a  carrier  for 
negligence,  the  defendant  cannot 
read  in  evidence,  an  advertisement  in 
a  newspaper,  by  which  he  limits  his 
responsibility,  unless  he  first  prove 
that  the  plaintiff  was  in  the  habit  of 

reading  that  paper But  (sembfe) 

an  advertisement  in  the  Gazette  may 
be  read  without  such  preparatory 
proof,  but  without  it,  the  evidence 
is  weak.     Leeson  v.  Halt,  i$6 

2.  The  captain  of  a  vessel  who  carries 
the  goods  of  another,  though  not 
for  hire,  is  bound  to  take  prudent 
care  of  them.  And  if  he  inter- 
meddle with  the  chest  of  a  seaman, 
who  has  been  casually  left  behind, 
he  is  bound  to  restore  it  to  its 
former  state  of  security,  particu- 
larly if  the  contents  be  valuable. 
Nelson  v.  Macintosh »,  237 

CERTIFICATE. 
See  Bankrupt. 

CHARTER-PARTY. 

Under  a  covenant  in  a  charter- 
party  that  the  ship  shall  be  pro- 
vided with  every  thing  needful  and 

neces- 
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accessary  for  the  voyage,  the  owner 
it  bound  to  provide  the  proper  docu- 
ments as  well  as  necessaries  for  the 
ship  itself. 

And  is  therefore  bound  to  pro- 
vide a  bill  of  health,  if  it  be  essential 
to  the  performance  of  the  voyage, 
within  a  reasonable  time,  within  the 
intention  of  the  parties.  Levy  v. 
Cotterton,  2 1 2 

COACH-OWNER. 
See  Action  on  the  Cask. 

COMPETENCY. 

1.  In  an  action  against  the  owner  of 
a  ship,  for  the  negligence  of  his 
pilot,  who  was  employed  both  by 
the  owner  and  by  the  captain,  the 
pilot  is  a  competent  witness  for  the 
defendant,  though  he  has  been  re- 
leased by  him  alone,  and  not  by  the 
captain.     Aldricb  v.  Simmons ,     214 

2.  A.  whose  name  has  been  regis- 
tered as  the  part-owner  of  a  vessel 

•  on  the  oath  of  2?.,  and  has  after- 
wards conveyed  such  share  by  deed 
to  B.f  covenanting  for  the  goodness 
of  his  title,  cannot  be  admitted  to 
prove  by  the  evidence  of  B.  that  he 
had  in  fact  no  interest  in  the  vessel. 
Nickson  v.  Thomas,  85 

Bat  fee  the  Addenda. 

3.  The  joint  acceptor  of  a  bill  of 
exchange  is  not  competent  to  prove 
a  setoff  in  an  action  by  the  holder 
against  the  drawer.  Mmnwaring  v. 
Mytion,  83 

See  Evidence. 

COPYHOLD. 

An  attorney  may  be  appointed,  for 
the  purpose  of  suffering  a  recovery 
of  copyhold  lands,  as  of  common 
right,  unless  there  be  an  express 
custom  to  the  contrary.  Wymer  v. 
Pty*  9 


COSTS. 

Trespass,   the  breaking  of   a  jar    is 

sufficient  to  entitle  the  plaintiff  to 

full  costs  under  a  count,  alleging  an 

asportation    and  eonversion.     Gosson 

•  v.  Graham^  5$ 

COVENANT, 

In  an  action  of  covenant,  it  is  no 
objection  under  the  plea  of  non  est 
factum*  that  the  deed  contains  mate- 
rial qualifications  of  the  covenants 
set  out,  which  qualifications  are  not 
noticed  in  the  declaration.  Gordon 
v.  Gordon,  294 

DEATH. 

Where  a  vessel  is  proved  to  have 
sailed,  and  has  not  been  heard  of  for 
two  or  three  years,  it  is  to  be  pre- 
sumed that  she  is  lost,  but  at  what 
time  an  individual  who  sailed  on 
board  of  such  vessel  perished,  is  to 
be  collected  by  the  jury  from  the 
particular  circumstances  of  the  case. 
Watson  y.  King%  121 

DECEIT. 

In  an  action  against  a  vendor  for  a 
deceitful  representation,  the  plain- 
tiff must  prove  that  deceit  was  used 
by  the  defendant  for  the  purpose  of 
throwing  the  plaintiff  off  his  guard, 
and  preventing  him  from  being 
watchful.     Dawes  v.  King,  75 

DEED. 

1.  The  premises  intended  to  be  con- 
veyed by  a  deed  of  mortgage,  are 
described  as  the  defendant's  undi- 
vided moiety,  &c,  the  deed  after- 
wards professes  to  convey  ail  the 
defendant's  estate,  &c.  in  the  pre- 
mises. This  conveys  the  moiety 
only  to  which  the  defendant  was 
^entitled  in  his  own  right,  and  not 
003  one. 
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one  third  part  of  the  same  premises 
in  which  he  was  interested  as  a  co- 
trustee with  the  lessors  of  the 
plaintiff.  Doe  d.  Raiies  v.  Ander- 
son, lS$ 
2.  An  indorsement  on  a  deed  after  it 
has  been  signed  by  the  parties,  but 
written  at  the  same  time  with  the 
sealing  and  delivery,  is  part  of  the 
deed.     Lyburn  v.  Warrington,     162 

DEMURRAGE. 

The  plaintiff  having  conveyed  French 
wines  from  Oporto  to  England  for 
the  defendant,  it  is  incumbent  on 
the  defendant  to  procure  an  order 
for  their  landing  from  the  lords  of 
the  treasury,  and  the  plaintiff  is  en- 
titled to  recover  for  demurrage, 
during  the  delay  neoessary  for  the 
obtaining  such  order.     Hill  v.  Idle, 

in 

DISTRESS. 

An  appraisement  of  a  distress  by  the 
person  who  makes  it  is  irregular. 
Westwood  v.  Cowne,  1 7  2 

DOG. 
Sec  Action  on  the  Case. 

EJECTMENT. 

1 .  A  title  having  been  proved  in  A. 
who  continues  in  possession  from 
1809  to  18 14,  and  from  whom  the 
lessor  of  the  plaintiff  in  ejectment 
derives  title  in  18 15,  it  is  not  suffi- 
cient for  the  defendant  to  prove  a 
bare  possession  by  himself  during 
the  year  1814.  Doe  d.  Pitcher  v. 
Anderson,  262 

2.  A.  who  claims  to  hold  lands  under 
B.  as  a  security  for  a  debt,  cannot 
defend  an  ejectment  against  the  as- 
signees of  B.  after  his  bankruptcy, 
on  the  ground  that  the  grant  under 


which  Bn  derives  his  title  from  the 
crown  is  void.  Doe  d.  Biddle  v. 
Abraham,  S°5 

3.  In  ejectment  on  a  clause  of  re-entry 
in  case  the  tenant  should  assign,  set 
over,  or  otherwise  let  the  demised 
premises,  it  is  not  sufficient  to  prove 

'  the  defendant  a  stranger  in  posses- 
sion of  the  demised  premises,  and 
his  declaration  that  they  were  de- 
mised to  him  by  another  stranger. 
Doe  v.  Payne,  86 

And  such  evidepce  would  not  be 
sufficient,  even  if  the  tenant  had 
covenanted  not  to  part  with  the  pos- 
session. d>* 

ENCROACHMENT. 
See  Inclosurb. 

EVIDENCE. 

1.  The  examination  of  a  prisoner  be- 
fore the  magistrate  previous  to  his 
committal,  purports  to  have  been 
taken  on  oath.  Evidence  upon  the 
trial  of  the  prisoner  for  felony  is  not 
admissible,  to  shew  that  in  fact  the 
examination  was  not  on  oath.  Ret 
v.  Smith  and  Homage,  242 

2.  In  an  action  against  the  owner  of  a 
chartered  vessel  for  negligence,  in 
consequence  of  which  the  plaintiff's 
goods  were  lost,  the  non-arrival  of 
the  vessel  at  her  destined  port  is  not 
even  primd  facie  evidence  of  negli- 
gence.    Boy  son  v.  Wilson,  236 

3.  The  counterpart  of  a  lease  pur- 

Sorting  to  have  been  executed  by  a 
usee  of  a  lease  granted  by  the 
mortgagor,  in  conjunction  with  the 
mortgagee  of  certain  premises,  can- 
not be  read  in  evidence  as  against  one 
who  derives  title  under  the  mort- 
gagee, without  some  evidence  of  the 
execution  of  the  original  lease 
(which  has  been  lost)  by  the  mort- 

"-  But 
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But  proof  that  the  original  lease 
was  signed  by  the  mortgagee,  the 
subscribing  witnesses  not  being 
known,  would  be  sufficient  to  war- 
rant the  reading  of  the  counter-part. 
Dot  d.  Clark  v.  Trafaua\  281 

4.  Before  a  document  can  be  read  as  a 
record,  it  must  be  proved  either  that 
it  came  out  of  the  hands  of  the 
officer  of  the  court,  or  from  the  pro- 
per place  of  depositing  the  records 
of  the  court  of  which  it  professes  to 
be  a  record,  and  the  contents  of  the 
document  itself  cannot  be  called  in 
aid  in  support  of  such  proof. 
Adamtbwmti  v,  Syngef  183 

5.  After  notice  to  produce  a  letter 
written  by  the  plaintiff  to  the  de- 
fendant, parol  evidence  of  its  con- 
tents may  be  given  by  any  one  who 
recollects  the  contents,  although  it 
is  in  the  plaintiff's  power  to  produce 
the  clerk  who  wrote  the  letter. 
Lubman  v.  Pooley,  167 

But  in  such  case  the  contents  can- 
not be  proved  by  the  production  of 
a  copv  of  the  original  copy.         ih. 

6.  At  the  time  of  luring  a  horse  a  note 
of  the  agreement  is  made,  stating 
the  time  and  the  price,  the  plaintiff 
is  not  precluded  from  proving  by 
parol  evidence  additional  terms  of 
agreement.    Jcffcryv.  Walton,    267 

7.  fn  an  action  on  a  policy  on  goods, 
the  bill  of  lading  signed  by  the  cap- 
tain is  not  evidence  to  prove  the 
plaintifPt  interest  in  the  goods. 
Dickson  v.  Lodge,  226 

An  allegation  that  the  policy  has 
been  effected  for  the  plaintiffs  by 
A.i  £.,  and  C.  is  satisfied  by  proof 
that  it  was  effected  by  the  firm  A. 
and  B*  there  being  in  fact  two  firms 
which  have  two  members  in  com- 
mon.  ib. 

8.  A  solicitor  to  a  third  person  is 
bound  to  produce  his  client's  lease, 


executed  by  the  defendant,  pro- 
vided the  production  will  not  ope- 
rate to  the  prejudice  of  his  client. 
Copland  v.  Watts,  05 

9.  But  if  the  reading  of  such  a  do- 
cument would  operate  to  the  preju- 
dice of  a  third  person,  the  Court  will 
not  direct  it  to  be  read.  *£• 

10.  Evidence  that  the  lord  of  a  manor 
has  from  time  to  time  erected 
houses  to  the  exclusion  of  those 
claiming  a  right  of  common,  is  not 
to  be  placed  in  competition  with 
evidence  of  long  enjoyment,  coupled 
with  an  acknowledgment  of  the  de- 
fendant, the  lord  of  the  manor  by 
deed,  that  the  confirmation  of  the 
commoners  was  essential  to  an  alien- 
ation of  part  of  such  common. 
Drttry  v.  Moore,  102 

11.  Proof  that  the  plaintiff  wrote  a 
letter  to  the  defendant,  purporting 
to  contain  a  bill  of  exchange,  with 
directions  how  the  product  should 
be  applied,  and  that  the  defendant 
soon  afterwards  had  a  bill  in  hit 
possession,  which  answered  the  de- 
scription contained  in  the  letter, 
affords  presumptive  evidence,  that 
both  the  letter  and  the  bill  found 
their  way  to  the  defendant.-  Kiermn 
v.  Johnson,  109 

I2»  In  order  to  make  the  assignees  of 
a  bankrupt  liable  for  money  had 
and  received  by  the  bankrupt  for  a 
specific  purpose,  it  is  necessary  to 
prove  that  the  money  came  into 
their  hands,  with  a  knowledge  of 
the  purposes  for  which  it  was 
destined.  ib. 

13.  In  an  action  for  a  penalty  against 
the  master  of  a  coal  vessel,  for  the 
delivery  of  a  ticket  before  the  arri- 
val of  the  vessel,. the  copy  of  the 
certificate  delivered  to  the  clerk  of 
the  market,  describing  the  defend- 
ant at  master  of  the  vessel,  is  aot 
004  sufficient 
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sufficient  evidence  to  prove  a  send- 
ing by  the  defendant.  Alldred  v. 
Halliiuelh  117 

14.  But  (semble)  a  sending  by  him 
would  be  presumed  on  further 
proof,  that  he  wat  master  of  the 
▼easel.        m  ib. 

15.  Policies  of  insurance  having  been 
delivered  to  the  assignees  of  a  bank- 

'  rupt,  one  of  whom  is  since  dead, 
proof  of  an  application  to  the  soli- 
citor under  the  commission  for  such 
policies  who  did  not  know  what 
had  become  of  them,  does  not  war* 
rant  the  admission  of  secondary  evi- 
dence.    Williams  v.   Tounghusband, 

In  an  action  for  effecting  poli- 
cies of  insurance,  it  is  necessary  to 
prove  their  existence  by  producing 
them.  ib. 

16.  A.  undertakes  to  acjt  as  the  agent 
of  B.  in  recovering  the  amount  of 
an  insured  cargo,  subject  to  the 
superior  claim  of  C  who  resides 
abroad.  In  an  action  by  B.  against 
A.  to  recover  his  proportional  share 
of  the  amount  recovered  by  B.f  an 
invoice  sent' by  C.  but  to  which  A. 
is  not  privy,  is  not  admissible  in  evi- 
dence against  A.  in  order  to  shew 
the  extent  of  BS*  interest.  Mend- 
bams.  Thompson,  316 

17.  By  the  contract  between  the 
owners  and  captain  of  an  India  ship, 
the  latter  is  to  receive  a  certain  com- 
pensation in  lieu  of  privilege  and 
primage;  a  conversation  between 
the  parties  previous  to  the  contract 
is  evidence  to  shew  in  what  sense 
they  intended  to  use  the  word  pri- 
vilege.    Birch  v.  Depeyster,         2 10 

18.  A  shipping  entry  at  the  custom- 
house, although  to  some  purposes  a 
public  document,  is  not  evidence  to 
affect  the  person  (whose  duty  it  was 
to  cause  the  entry  to  be  made) 


criminally,  the  materials  from  which 
the  entry  was  made,  by  the  proper 
officer,  having  been  accidentally  de- 
stroyed.    Hughe*  v.  Wilson,       179 

19.  The  question  being  whether  a 
piece  of  cloth  has  been  returned  by 
the  defendant  to  the  plaintiff,  the 
production  of  a  note  by  the  defend- 
ant, in  which  the  plaintiff  requests 
him  to  return  the  piece  by  the 
bearer,  is  prima  facie  evidence  to-  shew 
that  the  piece  has  been  returned. 

And  the  plaintiff  ought  to  call 
the  bearer  of  the  note  to  shew  that 
the  piece  has  not  been  returned 
through  him.     Shepherd  v.  Currie, 

454 

20.  In  an  action  of  replevin,  between 

the  assignees  of  a  bankrupt  ( who 
was  formerly  tenant  to  A*)  and  the 
bailiff  who  distrained,  one  issue  is> 
whether  the  assignee*  are  tenants  to 
A.  A  verdict  against  the  assignees 
on  this  issue,  is  afterwards  conclu- 
sive as  to  the  tenancy  of  the  as* 
signees  in  an  action  brought  by  A* 
for  rent.     Hancock  v.  Welsh*      347 

21.  A  loan  of  money  by  A.  to  B.  it 
not  to  be  inferred  from  the  bare  fact 
that  A.  delivered  a  sum  of  money 
to  B.  which  A.  had  borrowed  from 
another.     Welch  v.  Seaborn?        474 

22.  Where  there  is  a  competition  of 
.   evidence  upon  the  question  whether 

a  security  has  been  satisfied  by  pay- 
ment, the  possession  of  that  secu- 
rity by  the  claimant  ought  to  turn 
the  scale.     Brembridge  v.  Osborne, 

'     ^        .  ,  .3.74 

23.  The  assignees  under  a  commission 

of  bankrupt  may  maintain  an  action 
on  a  promissory  note  given  as  a  col- 
lateral security  for  goods  sold  by 
them  to  oqe  of  the  bankrupts. 
Ramon  v.  Walker,  361 

The  defendants  undertaking  by 
such  note  to  pay  on  dcmand%  cannot 

adduce 
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adduce  evidence  to  shew  a  liability 
on  a  contingency  only,  361, 

94.  The  inspection  of  a  record  is 
within  the  peculiar  province  of  the 
Court,  and  therefore  if  a  doubt 
arise  as  to  any  word  upon  a  record, 
the  Court,  and  not  the  Jury,  must 
resolve  that  doubt.     Rex  v.  Huch, 

521 

25.  Whether  a  declaration  made  by 
a  person  m  artlctdo  mortis  be  receiv- 
able or  not  in  evidence,  is  a  question 
for  the  Court.  ib. 

36.  In  an  action  on  a  covenant  by  the 
defendant  to  pay  the  amount  of  all 
bills  drawn  by  htm  and  accepted  by 
the  plaintiff,  it  is  sufficient  for  the 
latter  to  produce  the  bills  drawn  by 
the  defendant  without  going  on  to 
prove  payment  of  such  bills.  Gib- 
bon v.  Featherstonhaugh^  225 

27.  A.  brings  an  action  against  B.  for 
the  price  of  a  gun  ordered  by  the 
latter,  he  may  read  in  evidence,  for 
a  collateral  purpose,  part  of  a  letter 
written  by  B.  to  him;  although 
the  remainder  of  the  letter  contains 

1  directions  for  making  the  gun,  and 
is  not  stamped  as  an  agreement. 
ForiMth  v.  Jervis,  4*7 

28.  A.  states  to  the  father  of  the 
plaintiff  that  he  hat  pledged  himself 
to  marry  his  daughter  in  six  months, 
or  in  a  month  after  Christmas.  Al- 
though this  varies  from  the  promises 
laid  in  the  special  counts,  it  is  evi- 
dence from  which  the  jury  may  infer 
a  promise  to  marry  generally.  Pot" 
tar  v.  Deboosf  82 

EXAMINATION  OF  WIT- 
NESS. 

1.  A  witness  called  to  prove  that  A. 
and  B.  are  partners,  is  asked  whether 
A.  has  interfered  in  the  business  of 
B.f  this  is  not  a  leading  question. 
Nicboth  v.  DoivJing,  81 


2.  The  counsel  for  the  plaintiff  may 
suggest  to  the  witness  called,  "to 
prove  the  partnership  of  several 
members  of  a  firm  who  are  plaintiffs, 
the  names  of  the  component  mem- 
bers of  the  firm.  It  is  not  suffi- 
cient to  prove  the  several  surnames, 
without  proving  also  the  christian 
names  of  £he  members  of  the  firm, 
as  stated  in  the  declaration.  Acerro 
▼.  Petroni,  100 

EXECUTION. 

See  Sheriff,  Bankrupt,  &c 

Goods  seized  and  sold  by  the  landlord 
under  a  distress  for  rent  without  any 
collusion,  and  purchased  by  a  trus- 
tee of  the  tenant's  estate  under  an 
assignment  by  such  tenant,  for  the  % 
benefit  of  the  creditors,  out  of  the 
trust  funds,  are  not  liable  to  be 
taken  in  execution  by  an  annuity 
and  judgment  creditor,  although  they 
are  permitted  by  the  trustees  to  re- 
main in  the  possession  of  the  tenant. 
Gtttbrie  v.  Woody  367 

EXECUTOR. 
See  Administrator. 

FELONY. 

A  deed  by  which  a  felon,  on  the 
eve  of  his  trial  for  a  capital  offence, 
assigns  his  property  to  another,  can- 
not be  supported  without  proof  or 
consideration.   Shaw  v.  Bran,    319 

FOREIGN  JUDGMENT. 

If  a  colonial  court  has  a  seal  which 
is  used  occasionally,  a  judgment 
cannot  be  given  in  evidence  which 
is  not  under  the  seal  of  the  Court, 
although  the  seal  has  been  so  much 
worn  as  to  be  incapable  of  making 
an  impression,  and  it  is  not  sufficient 
to  produce  a  document  purporting 

to 
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to  be  a  judgment  under  the  hand 
and  seal  of  A.  who  is  certified  by 
B*  a  notary  public,  to  be  the  chief 
clerk  of  the  Court;  B.  being 
preyed  by  a  certificate  from  the 
governor  under  the  great  seal  of  the 
colony 9  to  be  a  notary  public. 
Cavan  v.  Stewart,  52$ 

A  judgment  and  execution  in  the 
island  of  Jamaica  by  a  third  party 
against  the  defendant  as  the  gar- 
nishee of  the  plaintiff,  cannot  be  set 
up  as  a  defence  to  an  action  by  the 
plaintiff  here  without  either  shewing 
that  the  plaintiff  was  summoned,  or 
at  least  that  he  was  once  upon  the 
island,  although  in  the  proceedings 
the  plaintiff  is  denominated  an  ab- 
unite.  ib. 

FORGERY. 

A  forged  order  for  the  purpose  of 
obtaining  a  reward  for  the  appre- 
hension, &c.  of  a  vagrant  is  not  a 
forgery  within  the  st.  7  G.  2.  c.  22, 
unless  it  contain  the  requisites  pre- 
scribed by  the  st.  17  G.  2.  c.  5.  s.  5, 
although  it  is  drawn  in  the  same 
form  as  orders  in  that  county 
usually  have  been  drawn*  Rex  v. 
Ruthworth,  396 

FORM  OF  ACTION. 

A.  having  recovered  damages  against 
B-  for  driving  hold-fasts  into  A.* a 
wall,  in  order  to  support  a  nuisance 

.  brings  a  second .  action  of  trespass 
for  the  continuance. 

SembUf  the  form  of  the  second 
action  should  be  case  and  not  tres- 
pass.    Lawrence  v.  Obee, 


22 


FRAUD. 


The  agent  of  the  vendor  of  a  picture 
knowing  that  the  vendee  labours 
under  a  delusion  with  respect  to  the 
picture,  which  materially  influences 


his  judgment,  permits  him  to  make 

the  purchase  without  removing  that 

.    delusion— the  sale  is  void.     Hill  v. 

Gr«r,  434 

FRAUDS,  STATUTE  OF. 

z.  A  written  proposal  to  pay  a  moiety 
of  the  debt  of  another,  if  the  creditor 
will  at  a  specified  time  of  meeting 
accept  the  proposal  and  discharge 
the  debtor,  is  not  binding,  unless  the 
creditor  accede  to  the  terms  in  writ- 
ing.    Gaunt  v.  Hill,  10 

2.  An  agreement  to  occupy  lodgings 
at  a  yearly  rent,  payable  in  quarterly 
portions,  (the  occupation  to  com- 
mence on  a  future  day,)  is  an  agree- 
ment relating  to  an  interest  in  Land, 
within  the  meaning  of  the  fourth 
section  of  the  Statute  of  Frauds.  In- 
man  v.  Stamp,  12 

3.  A.  having  commenced  certain  bu- 
siness for  B.  which  he  has  under- 
taken, refuses  to  proceed  without  a 
promise  from  C.  to  pay  the  further 
expencet,  C.  is  not  Gable  on  such  a 
promise  without  a  note  in  writing. 
Barber  v.  Fox,  270 

FRAUDULENT  REMOVAL. 

Although  double  the  value  of  goods 
fraudulently  removed  to  prevent  a 
distress,  does  not  exceed  50/.,  it  is 
competent  to  the  party  injured  to 
proceed  either  by  action  or  in  a  sum- 
mary way  before  a  magistrate. 
HortefaU  v.  Davy,  ^  169 

And  the  fact  of  his  having,  in  the 
first  instance,  made  hi9  complaint 
before  a  magistrate*  will  not  pre- 
clude him  from  afterwards  maintain- 
ing an  action.  ib. 

FRAUDULENT  PREFER- 
ENCE. 

Ste  Bankrupt. 

FRIENDLY 
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FRIENDLY  SOCIETY. 

A  friendly  society  whose  rules  have  been 
allowed  by  the  magistrates,  and  re- 
gistered in  London,  afterwards  hold 
their  meetings  in  Middlesex,  the  jus- 
tices of  Middlesex  have  jurisdiction 
to  decide  upon  complaints  made  by 
members  ot  the  society.  Rex  v. 
Gash,  441 

Upon  a  complaint  made  by  an  ex- 
cluded member,  A.  and  2?.,  the  then 
stewards,  are  duly  summoned,  and  an 
order  is  made  by  two  justices  that 
such  stewards  and  other  members  of 
the  society  shall  forthwith  rein- 
state the  complainant.  The  order  is 
served  upon  A.  and  B.  after  they 
have  ceased  to  be  stewards ;  but  it  is 
still  obligatory  upon  thera,  as  mem- 
bers of  the  society,  to  attempt  to  rein- 
state the  complainant,  and  their  hav- 
ing ceased  to  be  stewards  is  no  jus- 
tification of  entire  neglect  on  their 
part.  U. 

GUARANTEE. 

1.  An  agent  in  this  country  for  mer- 
chants the  sellers  of  goods  in  Russia, 
who  guarantees  "  that  the  shipment 
"  shall  be  in  conformity  with  the 
"  revenue  laws  of  Great  Britain,  so 
"  that  bo  impediment  shall  arise. 
"  upon  the  importation  thereof,  or 
"  that  in  default,  the  consequence 
"  shall  rest  with  the  sellers,*'  makes 
himself  personally  responsible  to  the 
buyer.     Redhead  y.  Cator,  14 

2.  An  impediment  arising  from  non- 
compliance with  the  Navigation  Act, 
is  an  impediment  within  the  terms  of 
the  guarantee.  ib. 

3.  Such  a  guarantee  is  not  within  the 
Statute  of  Frauds,  if  the  terms  of  the 
agreement  can  be  collected  from  the 
written  correspondence  between  the 
parties.  ib. 

4.  A.  engages  to  guarantee  the  amount 


of  goods  supplied  by  B.  to  C.  pro- 
vided 18  months'  credit  be  given,  if 
B.  give  credit  for  12  months  only, 
he  is  not  entitled  at  the  expiration 
of  six  months  more,  to  call  upon  A. 
on  his  guarantee.  But  B.  having 
after  the  commencement  of  the  ac- 
tion delivered  an  invoice,  from  which 
it  appears  that  credit  was  given  for 
1 2  months  only,  is  at  liberty  to  shew 
that  this  was  a  mistake,  and  that 
in  fact  18  months'  credit  was  given. 
Bacon  v.  Cbesney,  192 

HIGHWAY. 

The  inhabitants  of  a  parish  plead  that 
the  inhabitants  of  a  particular  dis- 
trict are  bound  by  prescription  to 
repair  all  common  highways  situate 
within  that  district,  save  and  except 
one  common  highway  within  the  (aid 
district,  the  plea  may  be  supported, 
although  it  appear  that  the  excepted 
highway  is  of  recent  date.  Rex  v. 
Inhabitants  of  Ecclesjield,  393 

In  such  a  plea  it  is  unnecessary  to 
state  by  whom  the  excepted  high- 
way is  repairable.  ib. 

HUNDRED. 

Proof  that  the  mob,  after  breaking 
Open  the  door,  tearing  down  the 
window-frames,  and  doing  other  se- 
rious damage  to  a  house,  were  inter- 
rupted in  their  proceedings  by  a  mi- 
litary force,  is  evidence  from  which  a 
beginning  to  demolish  (in  an  action 
against  the  hundred)  is  to  be  pre- 
sumed ;  but  if  the  mob  after  commit- 
ting such  mischief  voluntarily  retire, 
without  proceeding  to  demolition, 
it  is  a  question  for  the  jury,  whether 
there  was  a  beginning  to  demolish. 
Lord  King  v.  Chambers  and  Another, 

INCLOSURE. 

A  party  who  has  enjoyed  an  encroach- 
ment 
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meet  upon  a  common  for  more  than 
twenty  years,  is  not  precluded  from 
shewing  such  enjoyment,  when  his 
title  is  disputed,  by  having  subse- 
quently accepted  a  conveyance  of 
contiguous  fend,  in  which  the  land 
in  dispute  is  described  as  waste  land. 
Doe  <L  Bishop  of  London,  &c.  v. 
Wright,  349 

INDICTMENT. 

1.  If  the  description  of  a  highway 
in  an  indictment  for  the  non-repair 
of  it  be  too  indefinite,  being  equally 
applicable  to  several  highways,  ad- 
vantage should  be  taken  by  plea  in 
abatement,  and  the  description  given, 
if  true  in  fact,  cannot  be  objected 
to  at  the  trial  under  the  plea  of  the 
general  issue.  Rex  v.  Inhabitants  of 
Hammerfmith,  357 

2.  An  indictment  will  not  lie  for  a  de- 
ceitful representation  and  warranty 
of  the  soundness  of  a  horse.  Rex 
v.  Pywell,  403 

3.  Upon  an  indictment  for  winning 
more  than  10/.  at  one  sitting,  &c. 
under  the  statute  9  Ann.  c.  14. 
s.  5.  the  defendant  may  be  con- 
victed of  winning  a  less  sum  than 
that  stated  in  the  indictment.  Rex 
v.  HiODarley,  359 

4.  The  Court  will  not  grant  a  new 
trial  after  a  defendant  has  been  ac- 
quitted upon  an  indictment,  although 
the  acquittal  was  founded  upon  a 
misdirection  by  the  judge.  Rex  v. 
Cohen  and  Jacob,  516 

INN  OF  COURT. 

Under  a  bond  conditioned  for  the  due 
payment  to  the  society  of  Lincoln's 
Inn,  all  such  sums  as  should  from 
time  to  time  become  due  and  pay- 
able, according  to  the  customs  and 
orders  of  the  society ;  the  obligor 
cannot  dispute  such  payments  as 


were  at  the  time  of  the  execution  of 
tjie  bond,  considered  as  dues  to  the 
society.  Earl  of  Rosslyn  v.  Jod- 
drell,  '47 

INNKEEPER. 

1.  If  a  guest  at  an  inn  deposit  his 
goods  in  a  room,  which  he  uses  as  a 
warehouse,  and  of  which  he  has  the 
exclusive  possession,  the  innkeeper  is 
not  liable  for  the  loss.  Farnwortb 
v.  Packwood,  249 

2.  An  innkeeper,  though  licensed  to 
let  post-horses,  is  not  liable  to  an 
action  for  refusing  to  supply  them 
for  a  guest.     Dicas  v.  Hides,      247 

3.  The  master  of  an  hotel  is  not  re- 
sponsible for  the  washing  of  the 
linen  of  the  guests  at  bis  honse. 
Callard  v.  White,  171 

INSURANCE. 

1.  Goods  having  been  detained  by  a 
foreign  power  are  afterwards  restored 
— as  between  the  assurer  and  the  as* 
sured — a  yielding  up  of  the  goods 
quasi  in  integro  is  to  be  considered 
as  a  restoration,  notwithstanding 
some  spoliation  during  the  detention* 
Jordaine  v.  Cornwall,  6 

2.  A  voyage  from  Riga  to  Hull  n 
commenced  before  a  licence  has  been 
obtained,  which  is  necessary  to 
legalize  the  voyage,  but  under  a 
reasonable  expectation  that  a  licence 
has  been  obtained  $  an  insurance 
having  been  effected  here  by  an 
agent  in  England,  after  a  licence  had 
been  obtained,  the  assured  is  entitled 
to  a  return  of  premium.  Henry  v. 
Staniforth,  254 

3.  A  bcence  is  granted  to  A.  and  B. 
for  permitting  vessels  bearing  any 
flag  to  import  certain  specified  ar- 
ticles ;  in  order  to  shew  the  legality 
of  the  voyage  in  an  action  against 
an  insurer,  it  is  sufficient  to  shew 

that 
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-that  the  licence  has  been  applied  to 
the  ship  and  voyage  in  question,  with- 
out further  connecting  the  plaintiff 
with  A.  and  B.  to  whom  the  licence 
was  granted.  Butler  v.  Alnutt,  222 
4.  If  articles  not  'specified  in  the 
licence  be  imported  along  with 
others  which  are  specified,  (sembkf) 
the  licence  will  still  enure  to  the  pro- 
tection of  those  articles  which  are 
specified. — The  licence  having  been 
deposited  in  the  custom-house  and 
accidentally  destroyed,  it  is  to  be 
presumed,  that  the  time  of  clearance, 
as  required  by  the  order  in  council, 
was  indorsed  upon  it,  upon  its  being 
shewn,  that  without  such  indorse- 
ment, the  custom-house  would  not 
have  permitted  the  entry  to  have 
been  made.     Butler  v.  AUnutt,   222 

5.  A  merchant  ship  (under  a  mi*, 
take)  is  taken  in  tow  by  a  British 
ship  of  war,  and  is  thereby  exposed 
to  a  tempestuous  sea,  which  injures 
goods  on  board  of  her,  this  is  a  loss 
from  the  perils  of  the  sea; — but 
semble,  since  the  loss  resulted  from 
restraint  by  a  ship  of  war,  it  might 
have  been  alleged  to  have  been  oc- 
casioned by  capture  and  detention. 
Hagedorn  v.  Whttmorc*  .       157 

6.  By  the  terms  of  the  policy,  the 
underwriter  binds  himself  to  pay 
average  separately,  on  each  parti- 
cular package  of  the  goods  insured, 
this  stipulation  does  not  preclude  the 
assured  from  recovering  an  average 
loss  upon  the  whole  exceeding  three 
per  cent,  under  the  usual  clause  in 
the  policy.  ib. 

7.  And  in  such  case,  although  se- 
veral packages  remain  uninjured, 
they  are  to  be  included  in  the 
average.  lb. 

8.  An  insurer,  who  desires  the  as- 
sured to  do  what  he  conceives  to 
be  the  best  under  the  circumstances, 
it  bound  by  what  the.  latter  does 


in  the  exercise  of  a  sound  discre- 
tion, 1C7 

9.  A  policy  is  effected  on  the  plain* 
tifPs  share  of  goods,  valued  at  500/. 
but  upon  its  turning  out  that  the 
plaintiff's  interest  was  larger,  the 
words  are  added  in  the  margin  of 
the  policy  on  the  plaintiff's  share 
of  goods,  say  one- fifth,  valued  at 
1000/.  to  which  the  defendant's  ini- 
tials were  subscribed,  the  declara- 
tion need  not  notice  the  original 
stipulation.    Robinson  v.  Tobin,  336 

10.  To  constitute  a  stranding,  it  is 
essential  that  the  vessel  should  be 
stationary,  the  striking  on  a  rock, 
where  the  vessel  remains  for  a  minute 
and  a  half  only,  is  not  a  stranding, 
though  she  thereby  receives  an  in- 
jury, which  eventually  proves  fatal. 
Macdougle  v.  The  Royal  Exchange 
Assurance  Company,  130 

11.  An  averment  of  loss  by  perils  of 
the  seas,  is  not  supported  by  proof 
that  the  vessel  was  sunk  in  conse- 
quence of  being  fired  upon  by  an- 
other vessel  under  a  mistake.  Cul- 
len  v.  Butler j  138 

12.  An  insured  vessel  arrives  at  the 
port  of  Kinsale  on  the  24th  of  No- 
vember; on  the  14th  of  December, 
a  second  survey  is  had,  when  it  is 
fomnd  that  the  expences  of  the  re- 
pairs will  exceed  the  value  of  the 
ship,  notice  of  abandonment  to  the 
insurers  in  London  on  the  6th  of 
January  is  too  late.  Aldridge  v. 
Bell,  498 

13.  A  vessel  strikes  upon  a  rock  and 
remains  fixed  there  for  the  space  of 
fifteen  or  twenty  minutes,  in  conse- 

^  quence  of  which  she  sustains  a  ma- 
terial injury.  This  constitutes  a 
stranding.    Baker  v.  To  wry  >       436 

14.  An  insured  vessel  is  warranted  to 
carry  a  French  licence,  it  is  not  suf- 
ficient to  shew  that  the  captain  of 
the  vessel  in  1113,  before  the  vessel 
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sailed  from  Dantztc,  received  a  do- 
cument which  purported  to  be  a 
French  licence,  without  shewing  that 
he  received  it  from  some  officer  or 
person  in  authority  under  the  French 
government;  but  proof  that  after 
the  arrival  of  the  vessel  at  Bourdeaux, 
she  was  allowed  to  remain  there  for 
upwards  of  a  month  after  an  inspec- 
tion of  the  French  licence  and  other 
documents  by  the  officer  of  the 
French  government,  \i primd facie  evi- 
dence that  the  document  is  genuine. 
Everth  v.  Tunno,  508 

INTEREST. 

i.  The  plaintiff  in  an  action  of  debt  on 
a  judgment  recovered  in  Jamaica, 
is  not  entitled  to  recover  interest. 
Atkinson  v.  Lord  Brayhroot,       219 

2.  In  an  action  to  recover  interest  on 
monies  advanced  to  the  defendant  by 
a  banking-house,  it  is  not  sufficient 
to  shew  that  it  was  the  general 
custom  of  the  house  to  charge  in- 
terest calculated  upon  half-yearly 
rests,  without  shewing  also  that  the  . 
defendant  knew  that  such  was  the 
practice.     Moore  v.  V ought on>    487 

3.  A  bond  conditioned  for  the  pay- 
ment of  a  specified  sum  to  A .,  after 
the  death  of  2?.  and  C,  and  the  sur- 
vivor of  them,  will  bear  interest 
after  the  death  of  2?.  and  C,  al- 
though the  engagement  was  per- 
fectly voluntary.  And  although 
the  principal  was  payable  on  a  con- 
tingency.    Hellier  v.  Franklin,  291 

One  issue  in  such  case  having 
been  taken  on  the  plea  of  payment* 
according  to  the  condition  of  the 
bond,  the  defendant  is  not  entitled 
to  a  verdict  on  that  issue,  on  proof 
of  payment  of  the  principal  without 
interest. 

Qu.  Whether  in  such  case  after 
payment  of  the  principal,  an  action 


can  be  maintained  for  the  interest 
only.  291 

LANDLORD  AND  TENANT. 

An  agreement  between  landlord  and 
tenant  that  the  latter  shall  be  at 
liberty  to  quit  at  JLady-day  1 8 14, 
in  which  event  the  former  under- 
takes to  take  the  fixtures  at  a  valu- 
ation, or  to  permit  the  tenant  to  let 
the  house  to  a  respectable  tenant, 
creates  an  option  to  be  exercised  by 
the  tenant,  in  case  he  gives  up  the 
premises. 

A  letting  by  the  tenant  to  an 
under-tenant  till  Lady-day  1814,  is 
not  an  exercise  of  his  right  of 
option.     Colton  v.  Lmgham,  39 

.    LEASE. 

A  lease  contains  a  proviso  for  re-entry, 
in  case  the  rent  shall  be  twenty-one 
days  in  arrear,  and  there  shall  be  no 
sufficient  distress  on  the  premises; 
the  landlord,  who  distrains  before 
the  expiration  of  the  twenty-one 
day 8,  but  continues  in  possession  of 
the  distress  upon  the  premises  until 
after  the  expiration  of  twenty-one 
days,  does  not  thereby  waive  his 
right  of  re-entry.  Doe  d.  Taylor  v. 
Johnson*  41 1 

LIBEL. 
In  an  action  for  a  libel  contained  in  a 
letter  transmitted  by  the  defendant 
to  the  plaintiff,  by  means  of  a  third 
person,  it  is  a  question  for  the  jury 
whether  there  has  been  any  publica- 
tion of  the  libel,  except  to  the  plain- 
tiff himself,  and  if  there  has  not,  the 
defendant  is  entitled  to  their  verdict. 
Ciutter&uci*.  Chaffer*,  471 

LIEN, 
i.  A.  having  repaired  a  carriage  for  B.9 
allows  him  to  take  it  away  from  time 

to 
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to  time;  he  cannot  afterwards  de- 
tain it  for  the  amount  of  the  repairs : 
neither  can  he  detain  it  upon  a  claim 
for  standage,  without  an  express 
contract  to  pay  for  standage,  or 
unlets  the  owner  leaves  it  upon  the 
premises  beyond  a  reasonable  time 
after  notice.     Hartley  v.  Hitchcock, 

408 
*•  A.  at  Bristol  sella  goods  to  B.  to  be 
paid  for  by  j&Vb  acceptance  of  a  bill 
to  be  drawn  by  A. :  the  goods  are 
weighed,  but  remain  in  A.'*  ware- 
house, who  omits  to  draw  the  bill. 
B.  sells  a  specific  and  ascertained 
portion  of  these  goods  to  C  in 
London,  who  pays  for  them  and 
transmits  27.'s  order  to  A.  for  the  de- 
livery of  them.  On  the  fourth  day 
after  uf.'s  receipt  of  the  order,  B. 
becomes  bankrupt,  and  then,  and  not 
before,  A.  refuses  to  deliver  the 
goods  to  C.y  insisting  that  he  has  a 
Ben  upon  them  for  the  price.  —  (7. 
may  maintain  trover  against  A. ;  for 
he  was  bound  at  all  events  to  notify 
his  refusal  immediately.  Green  v. 
Haythorne,  447 

And  (semble)  having  neglected  to 
draw  the  bill,  and  having  furnished 
B.  with  samples  to  go  into  the 
market  with,  and  having  obeyed 
several  orders  of  B.'s  for  the  de- 
livery of  portions  of  the  goods  to 
different  sub-vendees,  he  could  not 
have  insisted  upon  any  lien,  even  if  he 
had  given  immediate  notice.         ib. 

3.  A,  whilst  he  is  solvent  and  resident 
at  Calcutta,  directs  B.  at  Bombay  to 
remit  certain  proceeds  to  C.  in  Eng- 
land who  is  in  the  habit  of  accept- 
ing  bills  for  A.,  this  order  is  exe- 
cuted by  B.  without  fraud,  but  after 
an  act  of  bankruptcy  committed  by 
A.  \  C.  has  a  lien  on  the  sum  re- 
ceived for  his  balance.  Assignees  of 
Jameson  v.  Hodson,  150 

4.  In  an  issue  out  of  chancery  to  try 
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a  question  of  lien,  the  term  is  to  be 
understood  in  its  legal  sense,  which 
imports  an  authority  either  to  pos- 
sess or  to  retain.  Assignees  of  Hol- 
land v.  Assignees  of  Humble,  143 
An  order  by  A.  to  B.,  directing 
the  latter  to  pay  over  to  C.  a  ere* 
ditor  otA.'s,  the  proceeds  of  a  cargo 
consigned  by  A.  to  B.,  creates  no 
lien  in  favour  of  C.  ib. 

LIMITATIONS,   STA- 
TUTE OF. 

1.  A  qualified  admission  by  a  party 
who  relies  on  an  objection,  which 
would  at  any  time  have  been  a  good 
defence  to  the  action,  does  not  take 
a  case  out  of  the  Statute  of  Limit- 
ations.    De  la  Torre  v.  Barclay,      7 

2.  In  order  to  take  a  case  out  of  the 
Statute  of  Limitations  in  an  action  on 
a  promissory  note,  it  is  not  sufficient 
to  shew  a  payment  by  a  joint  maker 
of  the  note  to  the  payee  within  six 
years,  so  as  to  throw  it  upon  the 
defendant  to  shew  that  the  pay- 
ment was  not  made  on  account  of 
the  note.     Holme  v.  Green,         488 

An  acknowledgment  by  one  part- 
ner to  bind  another  in  such  case 
must  be  clear  and  explicit.  ib. 

MALICIOUS  ARRESTS,  PRO- 
SECUTIONS, &c. 

1 .  Averment  in  an  action  for  a  mali- 
cious arrest,  that  the  defendant  de- 
tained the  plaintiff  tori/  be  found bail* 
If  some  detention  be  proved*  it  is 
sufficient  to  support  the  action,  al- 
though no  bail  was  put  in.  Bristow 
v.  Heywood,  48 

2.  An  averment  that  the  suit  is  wholly 
ended  and  determined,  is  evidenced 
by  proof  of  the  rule  to  discontinue 
upon  payment  of  costs,  and  that  the 
costs  were  taxed  and  paid.  ib. 

3.  A.  having  by  his  laches  lost  all  right 
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of  action  on  a  note  indorsed  by  2?., 
arrests  B.$  and  afterwards  discon- 
tinues the  action,  these  circumstances 
do  not  of  themselves  so  exclude  all 
probable  cause,  as  to  afford  a  pre- 
sumption of  malice,  48 

4.  Averment  that  A.  before  a  magis- 
trate maliciously  charged  E.  with 
felony ;  the  information  contains  a 
mere  charge  of  tortious  conversion 
upon  which  a  warrant  for  felony 
was  improperly  founded;  the  va- 
riance is  fatal.     Temfest  v.  Chambers 9 

67 

5.  A  declaration  in  an  action  for  a 
malicious  prosecution,  which  alleges 
that  the  defendant  charged  the  plain- 
tiff with  felony,  is  supported  by  evi- 
dence that  the  defendant  stated  to 
the  magistrate  that  he  had  been 
robbed  of  specific  articles,  and  that 
he  suspected  and  believed,  and  had 
good  reason  to  suspect  and  believe, 
that  the  plaintiff  had  stolen  them. 
Davis  v.  Noak,  370 

6.  A  plaintiff,  who,  acting  under  what 
he  conceives  to  be  •  sound  advice, 
takes  the  defendant  in  execution, 
after  he  has  taken  the  defendant's 
bail  in  execution,  is  not  liable  to  an 
action  for  maliciously  arresting  the 
defendant,  although  previous  to  the 
arrest,  he  had  notice  from  the  de- 
fendant that  his  proceeding  was  il- 
legal.    Sumo  v.  Alien,  502 

MALICIOUS  STABBING, 
la  order  to  bring  an  offender  within 
the  clause  of  the  st.  43  G.  3.  c.  58. 
s.  1.  for  stabbing  with  intent  to 
resist  a  lawful  apprehension  by  a 
private  person,  for  cutting  a  third 
person,  it  is  essential  that  the  person 
apprehending  should  have  been  pre- 
sent at  the  commission  of  the  offence, 
or  that  he  should  be  armed  with  the 
authority  of  a  warrant.  Reg  v. 
Dyson,  246 


MEDICAL  BROKERAGE. 
See  Agreement. 

NAVIGATION  ACT. 

A  vessel  not  actually  built  in  Russia, 
but  repaired  there  at  an  expence  ex- 
ceeding two-thirds  of  the  whole 
value,  is  not  of  the  built  of  Russia 
under  the  Navigation  Act,  although 
she  is  so  considered  by  the  laws  of 
*  Russia.     Redhead  v.  Color,  14 

NEGLIGENCE. 

See  Coach-owner.    Action  on  tub 
Cask. 

NOTICE. 

Service  of  notice  on  the  wife  of  the 
defendant's  attorney  at  his  lodgings, 
to  produce  a  lease,  on  the  evening 
before  the  trial  is  insufficient.  Doe 
d.  lVartney  v.  Grey,  283 

PARTNERSHIP. 

1.  A  father  who  holds  out  to  the 
world  that  his  son  is  his  partner,  and 
who  sends  bills,  and  signs  receipts 
in  their  joint  names,  in  an  action 
brought  in  his  own  name,  is  not  pre- 
cluded from  shewing  that  his  son  is 
not  a  partner.      Ghssop  v.  Goisuan, 

2.  In  an  action  against  one  of  several 
members  of  a  society  established  un- 
der a  deed  of  copartnership,  for 
goods  supplied  to  the  society,  the 
defendant  may  be  proved  to  be  a 
partner  By  parol  evidence,  without 
producing  the  deed.  And  the  en- 
tries in  a  book  containing  a  record  of 
the  proceedings  of  the  society,  pro- 
duced at  the  meetings,  and  open  to 
the  inspection  of  all  the  members,  are 
admissible  in  evidence  against  the  de- 
fendant after  he  has  been  proved  to 
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be  a  member  of  the  society.  Al- 
ders** v.  Clay,  405 

j.  u*.  receiving  a  bill  of  exchange  in 
payment  for  part  of  a  lot  of  cattle, 
jointly  purchased  by  himself  and  B.> 
indorses  the  bill  to  2?.,  and  B.  in- 
dorses it  over,  the  bill  being  disho- 
noured, B.  promises  to  pay  to  A. 
half  of  the  amount  if  he  will  take  it 
up  :  A .  after  taking  it  up  cannot 
maintain  an  action  against  A,  whflst 
the  partnership  account  remains  un- 
liquidated.    Robsm  v.  Curtis,       78 

4.  Prima*  facte  evidence  of  a  partner- 
ship having  been  given,  the  declara- 
tion of  one  partner  is  evidence  against 
another  partner.  Nicbolls  v.  Dow- 
ding,  81 

*.  By  the  terms  of  a  deed  of  copart- 
nership, a  house  is  to  be  used  and 
occupied  by  the  copartners  during 
the  copartnership.  After  a  disso- 
lution of  partnership,  no  notice  to 
quit  is  necessary  previous  to  an  ac- 
tion of  ejectment  against  a  copart- 
ner. Notice  by  a  copartner  that 
the  partnership  las  been  dissolved,  is 
evidence  as  against  him,  that  it  has 
been  dissolved  by  competent  means, 
and  therefore  is  evidence  of  a  disso- 
lution by  deed,  if  a  deed  be  essential 
to  such  dissolution.  Doe  d.  Waitk- 
mam.  Miles,  181 

6.  A*  and  B.  are  partners,  and  also  co. 
part-owners  of  a  vessel,  an  admission 
by^.  as  to  a  subject  of  copart-owner- 
ahip,  but  not  of  copartnership,  is  not 
admissible  against  B.  J  aggers  v.  Bin- 
nings,  64 

7.  A,  knows  that  an  intention  between 
B.  and  C.  to  dissolve  their  partner- 
ship is  in  the  course  of  execution,  if 
A.  afterwards  insist  upon  the  con- 
tinuance of  the  partnership,  it  lies 
upon  him  to  shew  that  the  inten- 
tion has  been  abandoned.  Pater  son 
v.  Zacbariab,  *]  1 

3.  Goods  are  supplied  to  A*  and  B. 
•vol.  I. 


(who  are  partners,)  after  notice  by 

A.  that  he  will  not  be  answerable  for 
any  goods  subsequently  sent,  it  is  in- 
cumbent on  the  plaintiff,  in  an  action 
for  the  amount  of  such  goods,  to 
prove  some  act  of  adoption  on  the 
part  of  A.,  or  that  he  has  derived 
benefit  from  the  goods.  Willis  v. 
Dyson,  164 

9.  Assumpsit  against  lour,  three  of 
whom  have  been  outlawed ;  an  ad- 
mission by  the  fourth,  that  he  was 
in  partnership  with  the  other  three,  is 
evidence  as  against  that  fourth*  of  a 
joint  promise  by  all  the  four.  Song- 
ster v.  Mazarredb,  1-62 

10.  After  the  actual  dissolution  of  a 
partnership  between  A.  and  2?.,  A* 
accepts  a  bill  in-  the  name  of  the 
partnership,  bearing  date  before^the 
dissolution,  an  indorsee  who  takes 
the  bill  without  notice  of  the  disso- 
lution, cannot  enforce  the  bill  against 

B.  Wrigtison  v.  Pullan,  37; 
1 1  •  A  written  notice  of  the  dissolution 

of  a  partnership  reciting  the  dissolu- 
tion, and  signed  by  the  parties  in 
order  to  its  insertion  in  the  Gattfte, 
may  be  read  in  evidence  to  prove  no- 
tice of  the  dissolution,  although  it 
has  not  been  stamped.  Jenkins  v. 
Blizard9  418 

12.  Proof  of  the  insertion  of  such  no- 
tice, although  but  once  in  a  news- 
paper taken  in  by  the  party  sought 
to  be  affected  by  the  notice,  and  left 
at  his  house  in  the  usual  course,  is 

.  evidence  to  be  left  to  a  jury,  without 
strict  proof  that  the  paper  ever 
reached  the  party.  But  the  most 
usual  and  prudent  course  in  such 
cases  is  to  give  notice  by  a  circular 
letter.  & 

PATENT. 

1.  In  the  specification  of  a  patent  for 

an  improved  instrument,  it  is  essential 

to  point  out  precisely  what  is  new 
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and  what  it  old,  and  it  is  not  suffi- 
cient to  give  a  general  description  of 
the  construction  of  the  instrument 
without  making  such  distinction, 
although  a  plate  is  annexed,  contain- 
ing a  detached  and  separate  repre- 
sentation of  the  parts  in  which  the 
improvement  consists.  Macfarlanc 
v.  Prictt  199 

2.  A  patent  for  an  improved  mode  of 
lighting  cities,  towns,  and  villages, 
is  not  supported  by  a  specification 
describing  an  improved  lamp.  Lord 
Cochran  v.  Smethurst,  205 

3.  A  patentee  in  the  specification  sums 
up  the  principle  in  which  his  inven- 
tion constats  ;  if  this  principle  be  not 

.  new,  the  patent  cannot  be  supported, 
although  it  appear  that  the  applica- 
tion of  the  principle,  at  described  in 
the  specification,  is  new.  Rex  v. 
Cutler*  354 

PAYMENT. 

1 .  Payment  of  money  secured  by  bond, 
is  not  to  be  presumed,  although  more 
than  20  years  have  elapsed  since  an 
acknowledgment  that  any  sum  was 
due  upon  it,  if  the  obligee  ever 
since  that  acknowledgment  has  re- 
sided abroad.    Newman  v.  Newman, 

101 

2.  A  payment  by  the  obligor  of  a 
bond  to  the  obligee,  to  whom  the 
obligor  is  also  otherwise  indebted, 
cannot,  without  some  circumstances 
to  shew  that  it  was  intended  to  be 
made  in  discharge  of  the  bond,  be  so 
applied  in  favour  of  the  surety  of  the 
obligor  in  an  action  upon  the  bond 
under  the  plea  of  payment.  Plomer 
v.  Long,  153 

PAWNBROKER. 

One  employed  to  sell  goods  by  com- 
mission pawns  them ;  the  owner  of 
the    goods    may    maintain    trover 
10 


against  the  pawnbroker,  after  a  de- 
mand and  refusal,  although,  the  du- 
plicate has  not  been  tendered  under 
the  statute  39  &  40  G.  3.  c.  99. 
Peet  v.  Baxter*  472 

PERJURY. 

I.  In  an  indictment  for  perjury  al- 
leged to  have  been  committed  in 
the  defendant's  answer  to  a  bill  of 
discovery  filed  in  the  Exchequer,  it 
is  alleged  that  the  bill  was  filed  on 
a  day  specified.  The  day  is  not  ma- 
terial where  it  is  not  alleged  at  a 
part  of  the  record,  and  therefore 
there  is  no  variance,  although  the 
bill,  when  produced,  is  found  to  be 
entitled  generally  of  a  preceding 
term.     Rex  v.  Hucks,  521 

a.  In  an  assignment  of  perjury  it  is 
alleged,  that  the  defendant,  at  the 
time  of  effecting  a  policy  of  in- 
surance purporting  to  have  been 
under-written  by  A.$  B.9  C«  and 
others,  on  a  day  specified,  well 
knew,  &c.  on  producing  the  policy, 
it  appears  that  A.  underwrote  the 
policy  on  a  different  day,  the  defect 
is  fatal,  although  it  appears  that 
B.f  £.,  &c.  did  underwrite  the  po- 
licy on  that  day.  ib. 

3.  In  an  indictment  for  perjury  it  is 
alleged,  that  Francis  Cavendish  Aber- 
deen and  Others,  exhibited  their  bill 
in  the  Exchequer,  &c.  on  the  pro- 
duction of  the  bill,  it  purports  to 
be  the  bill  of  J.  C.  Aberdeen  and 
Others,  (whofe  names  were  specified*) 
this  is  no  variance,  and  it  may  be 
proved  that  this  was  the  bill  of 
Francis  Cavendish  Aberdeen*  And 
there  is  no  variance,  although  after 
this  allegation,  and  after  setting  out 
such  parts  of  the  bill  as  are  neces- 
sary, the  words  are  added  "  as  ap- 
pears by  the  said  bill,  Sue.  filed  of 
record."    Rex  ▼.  Roper,  *i  8 
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And  although  the  answer  in  the 
indictment  is  alleged  to  be  entitled 
the  answer  of  the  defendant  to  the 
bill  of  complaint  of  J.  C  Aberdeen, 
the  conviction  is  sustainable  al- 
though the  title  of  the  answer  varies 
from  the  allegation  as  to  the  exhi- 
biting of  the  bill.  Rem  v.  Roper, 
Addenda. 
4.  If  a  coplaintiff  die,  the  suit  will 
be  abated,  unless  the  death  be  sug- 

red  according;  to  the  stat.  8  &  o 
3.  c.  1 1.  s.  6.  And  therefore  if 
a  coplaintiff  die  after  issue  joined,  a 
trial  without  such  suggestion  on  the 
record,  would  be  extra-judicial ;  and 
consequently  no  perjury  could  be 
assignsd  upon  any  false  evidence 
given  at  such  trial.     Rex  v.  Cohen, 

5" 

PENAL  ACTION. 

1.  After  the  plaintiff's  case  has  been 
closed,  the  court  will  not  allow  him 
to  remedy  a  defect  in  his  evidence, 
unless  it  nas  occurred  from  inadver- 
tency on-  the  part  of  his  counsel. 
AUdred  v.  HalRvjeU,  1 17 

2.  A  declaration  under  the  st.  49  G.  3. 
c.  126.  8.  6.,  alleges  that  the  de- 
fendant advertised  a  propofal  for  a 
promise  to  give  the  sum  of  150  gui- 
neas, to  any  one  who  would  procure 
A.  B.  a  place  under  government;  the 
words  for  a  promise,  may  be  rejected 
as  surplusage.  Claries  Harvey,  92 

The  words  under  government  are 
sufficient,  though  the  words  of  the 
statute  are,  « office  in  the  gift  of 
the  crown." 

PETITIONING  CREDITOR. 

A  messenger  cannot  recover  against 
the  petitioning  creditor  the  expences 
of  an  unnecessary  and  fruitless  jour- 
ney to  the  Isle  of  Man,  without 


specific  authority  from  the  petition- 
ing  creditor*     BiB'mgt  v.  Waters, 

3*3 

PLEADING. 

i.  Under  an  allegation  by  way  of 
-  special  damage,  that  the  plaintiff  had 
thereby  lost  divers  lodgers  (without 
naming  any),  be  cannot  prove  the 
loss  of  a  particular  lodger.  West' 
woody*  Cowne,  172 

3.  A  plea^Mf  darrein  conthmanet,  will 
be  received  when  tendered  at  Nisi 
Prius,  if  it  bear  the  form  and  sem- 
blance of  a  plea  %  but  in  order  to 
prevent  vexatious  delay,  the  Court 
will  order  a  demurrer  to  such  a  pka, 
to  stand  for  the  first  paper  day  in 
term,     Fitch  v.  Touhnm,  €1 

3.  Where  different  lots  are  sold  at 
an  auction  for  different  sums,  the 
contracts  are  separate,  both  in  law 
and  fact*— And  in  a  special  action 
for  refusing  to  adhere  to  the  condi- 
tions of  sale,  the  plaintiff  cannot 
consolidate  the  two  contracts.  James 
v.  Shore,  416 

4.  A  general  allegation  in  an  action 
for  a  penalty  for  acting  as  a  magis- 
trate without  a  Qualification,  follow- 
ing the  words  of  the  statute,  with- 
out specifying  any  particular  act,  is 
good  after  verdict.  Wright  v.  Hor- 
ton,  400 

POWER,  EXECUTION  OF. 

An  estate  is  settled  to  the  use  of  such 
person,  &c.  as  J.  B.  shall  by  any 
writing,  flee,  signed,  sealed  and  del 
livered  by  him,  in  the  presence  of 
two  or  more  witnesses,  direct,  limit, 
and  appoint.  Jm  B.  may  execute  this 
power  by  his  will,  signed,  sealed  and 
delivered  in  the  presence  of  three 
witnesses.    Doe  d.  Delegal  ▼.  HeUo- 
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SHERIFF- 

1.  A  sheriff  having  seized  goods  under 
a  jf.  fa*  which  he  retains  in  his 
hands,  conceiving  that  the  sale  made 
by  his  broker  is  fraudulent,  is  not 
justified  in  returning  that  the  goods 
remain  in  his  hands  for  want  of  pur- 
chasers. —  He  ought  in  such  case  to 
apply  to  the  Court  for  further  time, 
on  the  ground  of  the  special  circum- 
stances* 

But  (semble)  in  an  action  for  a 
false  return  under  these  circum- 
stances, the  inadequate  price  offered 
is  the  proper  measure  of  damages. 
Barnard  v.  Leigh  and  Another,     43 

2.  An  action  on  the  case  does  not  lie 
against  a  sheriff  (who  has  not  been 
ruled  to  return  the  writ )  for  neglect- 
ing to  have  the  money  in  court  ac- 
cording to  the  exigency  of  a  JUri 
facias,     Moreland  v.  Leigh,         388 

3.  In  order  to  charge  the  sheriff  with 
the  act  of  the  bailiff  in  an  action  for 
extortion,  it  is  not  sufficient  to  pro- 
duce a  copy  of  the  precept,  with  the 
bailiff's  name  indorsed  upon  it,  al- 
though the  sheriff  has  returned  cepi 

'  corpus :  the  plaintiff  in  such  case 
must  either  produce  the  warrant,  or 
prove  some  recognition  of  the  act  of 
the  bailiff  by  the  sheriff. 

4.  But  it  is  not  essential  in  such  case 
to  produce  the  warrant,  the  privity 
between  the  sheriff  and  the  bailiff 
may  be  proved,  by  shewing,  that 
upon  the  arrest  a  bail  bond  was  exe- 
cuted and  delivered  to  the  bailiff, 
who  returned  it  to  the  sheriff,  upon 
which  the  latter  made  his  return  of 
cepi  corpus.  Martin  v.  Bed  and  An- 
other* 4*3 

5.  A  sheriff  having  returned  to  a  writ 
of  ji.  fa*  that  he  has  seized  and  sold 
part,  and  that  the  residue  remains  in 
his  hands  for  want  of  buyers,  may 
shew,  upon  an  action  brought  for 

is 


not  having  the  money  in  Court,  Ice- 
that  the  goods  were  in  fact  the  pro- 
perty of  the  assignees  of  the  defend- 
ant who  had  become  a  bankrupt. 
Brydges  v.  Walford,  389  n. 

6.  An  action  for  money  had  and  re- 
ceived at  the  suit  of  a  plaintiff  who 
has  sued  out  a  fori  facias  lies  against 
the  sheriff  who  executed  it,  if  he  re- 
tain more  money  in  his  hands  than 
be  is  entitled  to  do,  the  party  in- 
jured not  being  bound  to  proceed  by 
motion  in  Bank.     Longvill  v.  Jones, 

•   34* 
SHIP. 

x.  The  owner  of  a  vessel  is  liable  for 
money  supplied  to  the  captain  in  a 
foreign  port,  provided  the  supply 
be  absolutely  necessary  for  the  use 
of  the  vessel.    Rocber  v.  Busker,  ,  27 

a.  A  mere  literal  deviation  from  the 
form  of  a  conveyance  of  a  ship  pre- 
scribed by  the  act  will  not  render 
the  conveyance  void,  Taylor  v.  Kin- 
loch,  175 

£•  A.  having  shipped  goods  on  board 
of  a  vessel  which  is  driven  into  a 
foreign  port  by  stress  of  weather, 
part  of  these  goods  is  sold  by  the 
captain  to  defray  the  expences  of  re- 
paving  the  vessel.  A.  m  entitled  to 
deduct  from  the  demand,  for  freight, 
the  sum  for  which  the  goods  have 
been  sold.  —  And  the  circumstance 
of  the  ship-owners  having,  during 
the  voyage,  assigned  the  freight  to 
a  third  person,  makes  no  difference. 
Campbell  v.  Thompson,  490 

4.  The  master  of  a  vessel  is  not  justi- 
fied in  selling  any  part  of  the  cargo 
for  the  repairs  of  a  ship  in  a  foreign 
port,  except  in  cases  of  urgent  ne- 
cessity, ib. 

5.  A  part  owner  of  a  vessel  who  or- 
ders supplies  on  his  own  account, 
without    mentioning    any   copart- 
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owners,  cannot  plead  in  abatement 
that  there  are  copart-owners  who 
ought  to  have  been  joined,  the  plain- 
tin  being  ignorant  that  there  were 
other  part-owners.  Baldney  v.  Rit- 
chie, 338 

6.  Notice  to  the  defendant  to  produce 
an  order  relating  to  the  ship,  which 
it  appears  the  defendant  has  de- 
livered to  the  captain,  is  sufficient 
(in  default  of  production)  to  enable 
the  plaintiffs  to  give  parol  evidence 
of  the  order,  since  the  possession  of 
the  captain,  is  for  this  purpose  the 
possession  of  the  defendant.  ib. 

7.  A  mere  mortgagee  of  a  ship*  who 
does  not  take  possession,  is  not 
liable  for  necessaries  supplied  for  the 
use  of  the  ship  previous  to  a  re- 
transfer.     Twcntyman  v.  Hart,    366 

8.  The  owner  of  a  ship  is  liable  for 
stores  and  necessaries  supplied  by 
the  order  of  the  supercargo,  after 
the- detention  and  liberation  of  the 
vessel  by  a  foreign  power,  although 
the  supplies  are  afforded  after  an 
abandonment  by  the  owner  to  the. 
underwriters.  And  although  the 
supplies  are  furnished  for  the  pur- 
pose of  enabling  the  vessel  to  prose- 
cute a  second  voyage,  in  the  pro- 
secution of  which  6ne  is  seized  by 
British  officers  and  confiscated,  yet 
the  institution  of  proceedings  in  the 
Admiralty  Court  by  the  defendant 
to  recover  possession  of  the  vessel, 
amounts  to  an  adoption  of  the  se- 
cond voyage,  and  renders  htm  liable 
for  the  amount.    Mitchell  v.  Glcnnic, 
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SLANDER. 

1  •  Action  for  words  imputing  a  crime  \ 
an  agreement  on  the  part  of  the 
plaintiff,  to  waive  his  action  for 
words  spoken,  in  consideration  that 
the  defendant  will  destroy  certain 


documents  in  his  possession,  or  which 
might  afterwards  come  into  his  pos- 
session, imputing  the  same  crime  to 
the  plaintiff,  is  (when  executed  by 
the  burning  of  the  papers  in  his. 
possession}  a  bar  to  the  action,  and 
may  be"  given  in  evidence  under  the 
general  issue.   Lane  v.  Applcgate*  97 

2.  An  averment  that  slanderous  words 
were  spoken  concerning  the  (three) 
plaintiffs  in  their  joint  trade,  is  not 
supported  by  evidence  of  words 
addressed  by  the  defendant  per- 
sonally to  one  only  of  the  partners. 
Solomons  and  Others  *.  MedeM,     191 

3.  Words  imputing  felony,  but  spoken 
with  reference  to  such  warrant,  and 
not  intended  to  convey  a  substan- 
tive charge,  are  not  actionable. 
Tempest  v.  Chambers,  67 

SPECIAL  JURY  CAUSES. 
Rule  as  to  the  appointment  of,        81 

STAMP. 

x.  Against  a  party  who  refuses  (after 
notice)  to  produce  an  agreement,  it 
is  to  be  presumed  that  it  is  stamped. 
But  the  party  refusing  is  at  liberty 
to  prove  the  contrary.  Crisp  v. 
Anderson,  v  35 

a.  The  plaintiff  having  signified  by  a 
printed  prospectus  the  terms  on 
which  he  is  ready  to  engage  to  per- 
form particular  services,  may  in  an 
action  against  one  who  has  em- 
ployed him  to  render  those  services 
under  a  parol  agreement,  read  the 
printed  prospectus  to  shew  what  the 
terms  were,  although  it  is  not  stamp- 
ed.   Edgar  v.  Bitch,  464 

3.  A  bond  given  for  the  purpose  of 
securing  certain  conditions  to  be 
performed  by  the  vendor  of  a  house, 
requires  a  10s*  stamp  only,  and  not 
an  ad  valorem  stamp.  Hughes  v. 
King,  no 
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4*  A  deed  by  which  the  plaintiff  cove- 
nant! to  give  up  hit  trade  to  the  de- 
fendant, and  to  allow  him  to  carry  it 
on  in  his  house  for  ten  yean,  the  de- 
fendant payine  iooo/.  for  the  fix- 
tures, &c.  at  die  time  of  executing 
the  deed,  and  covenanting  to  pay 
iooo/.  per  annum  for  ten  years,  does 
not  require  an  ad  valorem  stamp. 
Lyburn  v.  Warrington*  16a 

STOCK. 
See  Agrmment. 

SUBSCRIBING  WITNESS. 
See  Attesting  Witness. 

TENDER. 
After  a  tender  of  what  is  due  from 
two  persons  on  a  joint  contract,  a 
subsequent  application  to  one  of 
them  is  sufficient  to  support  a  repli- 
cation to  a  plea  of  tender,  that  the 
plaintiff  subsequently  demanded  pay- 
ment from  the  defendants.  Peirse 
v.  Bowles,  325 

TRESPASS. 

1.  In  trespass  quart  claueum  /regit, 
laid  to  have  been  committed  on  a 
particular  day,  and  on  divers  other 
days  and  times  between  that  day 
and  the  exhibiting  of  the  bill,  flee. 
The  plaintiff  may  prove  an  act  of 
trespass  anterior  to  the  day  specified, 
bat  he  will  be  confined  to  that  sin- 
gle act.     Hume  v.  Oldaere,  351 

s.  In  an  action  of  trespass  against  a 
huntsman  for  hunting  over  the  lands 
of  another,  damages  may  be  reco- 
vered, not  only  for  the  mischief  im- 
mediately occasioned  by  the  defend- 
ant himself,  but  also  tor  that  done 
by  the  concourse  of  people  who  ac- 
companied him.  ib. 


USE  AND  OCCUPATION, 

i.  In  an  action  for  the  use  and  occu- 
pation of  a  house  for  six  months,  it 
wprimd  facie  sufficient  for  the  plain- 
tiff to  shew  an  occupation  of  the 
house  by  the  defendant,  as  his  tenant* 
for  the  preceding  six  months,  since 
the  continuance  of  the  tenancy  is  to 
be  presumed  until  the  contrary  ap- 
pear.    Harland  v.  Bromley,        455 

2.  And  it  is  not  sufficient  in  such  case 
for  the  defendant  to  prove  that  the 
keys  had  been  previously  delivered 
to  a  servant  at  the  plaintiff's  house, 
and  a  subsequent  declaration  on  the 
part  of  the  plaintiff  that  the  keys 
had  been  lost  or  mislaid.  ik 

VARIANCE. 
See  Fobgert,  Assumpsit. 

VENDOR  AND  VENDEE. 

1.  The  vendee  of  a  merchantable  com- 
modity warranted  to  be  of  the  best 
quality,  proceeds  to  use  it  from  time 
to  time  till  the  whole  has  been  con- 
sumed, when  the  value  of  the  article 
can  no  longer  be  ascertained,  having 
given  no  notice  to  the  vendor  during 
this  time  of  any  defect  in  the  article, 
and  having  deprived  the  vendor  of 
the  means  of  proving  the  value  of 
the  article  by  proper  tests,  the  vendee 
is  not  entitled  to  recover  on  the 
ground  of  any  alleged  defect  in  the 
article.     Hopkins  v.  Appleby,       477 

2.  A.  sells  to  J9.  a  bowsprit  which  at 
the  time  of  sale  appears  to  be  per- 
fectly sound,  but  which,  after  being 
used  some  time,  turns  out  to  be 
rotten  :  in  the  absence  of  fraud  A. 
is  entitled  to  recover  from  B.  what 
the  bowsprit  was  apparently  worth 
at  the  time  of  delivery.  Bluett  v. 
Osborne,  384 
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3.  .If  the  vendee  of.  a  ponderous  ar- 
ticle after  reasonable  trial  finds  that 
it  does  not  answer  the  purpose  for 
which  it  was  ordered,  the  vendor 
after  notice  given  is  bound  to  take 
the  article  away  5  but  if  he  neglect 
to  give  notice,  thje  plaintiff  is  entitled 
to  recover  as  much  as  the  materials 
were  worth.     0 hell  v.  Smith,       107 

WARRANTY. 

Goods  sold  are  described  in  the  in- 
voice as  starlet  cuttings,  a  warranty 
t    is  to  be  inferred  that  the  goods  an- 
*    swered  the  known  mercantiledescrip- 


tion  of  scarlet  cuttings.     Bridge  v. 
Wain,  504 

WITNESS. 

A  witness  from  the  country  on  his 
arrival  in  London  for  the  purpose  of 
giving  evidence  in  a  cause  which 
stands  for  trial  during  the  sittings  » 
arrested  for  debt,  the  proper  course 
for  obtaining  his  discharge  is  to 
bring  him  before  a  judge  at  chambers 
by  writ  of  Habeas  Corpus.  Ex-parte 
TdkUon*    .  .  478 

Set  Attesting  Witness,  Evidence* 
&c. 


THE  END, 


Printed  by  A.  Strthan,  Law-Printer  to  Hi»M»j«tT, 
PrinterfScreet,  London. 
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